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Book of Genesis
And Abraham drew near and said, Wilt thou also destroy the righteous with the
wicked? Peradventure there be fifty righteous within the city: wilt thou also
destroy and not spare the place for the fifty righteous that are therein? That be
far from thee to do after this manner, to slay the righteous with the wicked: and
that the righteous should be as the wicked, that be far from thee: Shall not the
Judge of all the earth do right? And the Lord said, ‘If I find in Sodom fifty
righteous within the city, then I will spare all the place for their sakes.’
And Abraham answered and said, Behold now, I have taken upon me to speak
unto the Lord, which am but dust and ashes: Peradventure there shall lack five
of the fifty righteous: wilt thou destroy all the city for lack of five? And he said,
If I find there forty and five, I will not destroy it. And he spake unto him yet
again, and said, Peradventure there shall be forty found there. And he said, I
will not do it for forty’s sake. And he said unto him, Oh let not the Lord be
angry, and I will speak: Peradventure there shall thirty be found there. And he
said, I will not do it, if I find thirty there. And he said, Behold now, I have taken
upon me to speak unto the Lord: Peradventure there shall be twenty found
there. And he said, I will not destroy it for twenty’s sake.
And he said, Oh let not the Lord be angry, and I will speak yet but this once:
Peradventure ten shall be found there. And he said, I will not destroy it for ten’s
sake.’1

William Twining
We have little systematic knowledge about the psychological processes of
‘weighing’ evidence about the actual operation and impact of the rules of
evidence about the probative value of most kinds of evidence in respect of
particular kinds of probanda or about how information is actually processed and
used at different stages of litigation and like processes.2

1.
2.

Genesis 18:23-32 1
William Twining (1984) ‘Taking Facts Seriously’ 34 J Legal Educ 22, 70
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Preface
Australian law schools tend to be light in their treatment of the associated fields
of legal reasoning and legal skills. This book seeks to offset this neglect to some
degree. It explains the reasoning processes in a court’s making a finding of fact.
To explain the reasoning processes the author formulates and presents a model
with four steps, which are set out in the following diagram:
Steps
Step 1
Step 2
Step 3
Step 4

Content
Starting Point: Burden of Proof
Versions of Truth
Probability of Truth
Finishing Point: Standard of Proof
Model for Proof of Facts

Proof of facts is a matter of probability because the concept of probability
underlies the reasoning process. To explain this further the diagram below sets
out a scale of proof with probabilities that run from 0% to 100%:
0%

←→ 25%

←→ 50%

←→ 51% ←→ 75%
Scale of Proof

←→ 99% ←→ 100%

The four steps in the model enable a lawyer or a court to approach the task of
proving facts in a structured way. The basis of this explanation is as follows.
Step 1 Starting Point: Burden of Proof
Step 1 views a case from the perspective of the party who initiates the case,
whom the author labels the initiator. Step 1 lays down the rule as to where on
this scale a case starts. At the commencement of a case the initiator is at the 0%
mark on the scale for most issues in a case. So, the 0% mark constitutes the
starting point for the initiator. They have it all before them. This is why the 0%
mark represents the burden of proof. It shows that at the outset no part of the
initiator’s case is proved – this is because the initiator bears the onus of proof.
Step 2 Versions of Truth
Step 2 involves the parties putting versions of truth before the court. These
versions of the truth are the versions of the facts of the case that each party
argues represent the truth of the matter. At the same time as the parties present
their versions of the facts they also present evidence for the disputed facts of the
case in their attempt to prove their version of the facts.
v

vi

Preface

Step 3 Probability of Truth
Step 3 entails the court’s making an assessment of how probable are the sets of
facts that each party presents.
Step 4 Finishing Point: Standard of Proof
To perform Step 4 for a case there are two tasks:
1. Defining the Standard. It is necessary to determine the standard of proof for
this type of case.
2. Making the Comparison. It is necessary to compare the standard of proof that
the law requires with the standard of proof that the initiating party has attained.
Defining Standard
It has to identify court’s first identifying two probabilities that measure
standards or degrees of proof, namely the required standard of proof and the
actual standard of proof.
Required Standard of Proof.
Civil Cases. The general standard of proof required for civil cases is proof on
the balance of probabilities. This is taken to be 51%.
Criminal Cases. The general standard of proof required for civil cases is
proof beyond reasonable doubt. There is no percentage that officially portrays
this standard.
Actual Standard of Proof. The court has judged the probability to which the
initiating party has actually proved their case.
When the court has done this there will be one of two possible outcomes:
1. Achievement of Standard of Proof. The initiating party has achieved the
required standard of proof. Because of this the initiating party wins the case.
2. Non Achievement of Standard of Proof. The initiating party fails to achieve
the required standard of proof. Because of this the initiating party loses the case.
These four steps of the model represent the core of this text and the structure of
the text. The chapters of the book flesh out the details of these steps. The last
chapter in the book contains an outline of probability for the benefit of readers
who may have forgotten their high school mathematics.
Christopher Enright
Newcastle
11 November 2015
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Summary
Proving facts in court is an uncertain business. This book describes a model for
proof of facts to throw some light on the subject and to make the task more
systematic. This model for finding facts consists of four steps –
1. Starting point: burden of proof
2. Versions of truth
3. Probability of truth
4. Finishing point: standard of proof
Step 1. Starting Point: Burden of Proof
At the outset the legal system has to determine who is responsible for proving a
case or parts of it. This covers the rule of law known either as the burden of
proof or the onus of proof and known here as the starting point rule.
Step 2. Versions of Truth
Parties present their versions of truth to the court. They present what they assert
are the true facts of their case.
Step 3. Probability of Truth
The court assesses how probable it is that each version is true. In this it is
potentially aided by submissions from parties.
Step 4. Finishing Point: Standard of Proof
Previously in Step 3 the court has determined the probability that each party’s
version of the facts is true. Here in Step 4 it measures that probability against
the probability depicted by the standard of truth required by law. This standard
is referred to in law as the standard of proof. This article also refers to it as the
finishing point rule. If an initiating party (such as a plaintiff or prosecutor) has
made out the required standard of proof they win their case. If they have not
made it up to the standard, they lose. This is why the standard of proof is called
a standard – it tells a party how probable their case must be for them to win.

xvii

Labels
Introduction
Describing Items
Listing Items
Diagrams
Probability

Introduction
Discussion in this publication refers to items such as a statute or a meaning of an
ambiguous provision. Often these are part of a collection, list, range or set of
items. Frequently the text puts them in a diagram where they represent a model
or a step on the way to explaining a model. The purpose here is to explain the
labelling system used to refer to these items.

Describing Items
Labelling Items
There are several aspects to labelling the items in a set, range, list or collection.
These are name, number, letter and designating a set of items.
Name
The name of an item commences with a capital letter. Some examples are
Element, Statute and Meaning.
Number
Items in a set, range, list or collection are generally numbered. For example, the
elements of a legal rule are labelled Element 1, Element 2, Element 3 and so on.
These numbers are ways of identifying elements and distinguishing one from
another. They are generally not intended to create any list according to
preferences or values.
Letter
Items in a set, range, list or collection can be lettered. For example a list of
statutes can be Statute A, Statute B and so on.
Designating a Set of Items
It is useful to designate a set of items with a single and simple tag. Here is an
outline. The basic proposition is that a simple and obvious tag has two aspects:
1. Description. Use a written label on the items as a tag or description. Put it in
plural form. Thus a tag for a set of statutes would be ‘Elements’.
xix
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2. Numbers. After the tag add a space then a compound numerical tag consisting
of three items:
2.1 The number of the first item in the set.
2.2 A hyphen.
2.3 The number of the last item in the set.
Here are two illustrations:
1. A set of six elements would be Elements 1-6.
2. A set of elements where the number can vary from situation to situation is
written as Elements 1-n.
1. Naming the Items
The item has a name, which is usually obvious. For example each statute in a set
of statutes would bear the name ‘Statute’, and each elements in a set of elements
would be ‘Element’.
2. Numbering the Items
There are two possibilities for the numbering of a set, list or range of items:
1. There can be a fixed number in the set.
2. There can be a variable number in the set.
2.1 Fixed Number in the Set
In a particular instance there may be a specific number of items in a set. For
example a particular legal rule might be composed of five elements. In this case
the first and last numbers designate the number of items in the set or range. In
this example of a set of five elements, one would designate the set as ‘Elements
1-5’.
2.2 Variable Number in the Set
Sometimes the text refers to a set or a list in general terms in cases where the
number of items in the set can vary from situation to situation. In this event, the
way to go is to number the last item with the symbol ‘n’. To refresh readers, ‘n’
stands for however many there are on a particular occasion. An example would
be a general discussion about elements of a legal rule. In this case the
possibilities vary from legal rule to legal rule. Thus the designation of this set of
items is Elements 1-n.
Null Option
There is a special case with options where one of the options is to do nothing
and leave things as they are. This occurs, for example, with the proposed
making of a statute where one option is just not to enact a statute. In a case such
as this the option is labelled with the symbol for nought, namely ‘0’. Thus the

Labels
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option not to enact a statute is designated as Statute 0. Statute 0 represents the
null option – it is the option for a legislature not to enact a statute on a topic
whereas Statutes 1, 2 3 and so on are options for different versions of a statute
on a topic (on the basis that there is no form of a statute that can better present
conditions). Given this the full set or range of possible statutes for a legislature
to enact consists of Statutes 0-n.
Corresponding Items
Sometimes there are sets with corresponding items. This can occur for a number
of reasons. Here are two examples:
1. For making and interpreting law, items correspond because of causation.
Each version of a statute on a subject and each meaning of an ambiguous
provision will cause an effect if a legislature enacts the statute or if a court
declares the meaning to be legally correct.
2. In the model for litigation, elements and facts correspond because each
element delineates a category of facts so that in a particular case the element is
satisfied by a fact that falls within that category. Similarly, facts and evidence
correspond because each fact is proved or potentially provable by some
evidence.
Single Relationships
Corresponding items are labelled with the same number or letter. Here are some
illustrations:
1. Statutes, Meanings and their Predicted Effects. Statute 0 is predicted to cause
Effect 0, Statute 1 is predicted to cause Effect 1, Statute 2 is predicted to cause
Effect 2 and so on. Meaning 1 is predicted to causes Effect 1, Meaning 2 is
predicted to cause Effect 2 and so on. Similarly, Statute X (or Meaning X) is
predicted to cause Effect X while Statute Y (or Meaning Y) is predicted to cause
Effect Y.
2. Facts Satisfying Elements. Fact 1 is the label given to a fact that fits within or
satisfies Element 1, Fact 2 is the label given to a fact that fits within or satisfies
Element 2 and so on.
3. Evidence Proving Facts. Evidence 1 is the label given to evidence that might
prove or has proved Fact 1, Evidence 2 is the label given to evidence that might
prove or has proved Fact 2, and so on.
Collective Relationships
It is possible to use labels of correspondence to make collective statements. Here
are some examples: Statutes 0-n are predicted to cause Effects 0-n, while
Evidence 1-n is capable of proving Facts 1-n. To construe these collective
statements properly it is necessary to apply the maxim reddendo singula
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singulis. Literally this says that each is rendered on their own. In plainer
language, the items are to be taken singularly so the each item in the first list is
paired with the corresponding item in the second list. The adverb ‘respectively’
captures this notion.
Two or More Version of an Item
There may be two or more versions of an item. Additional letters or numbers
can distinguish the different versions. For example:
1. If Element 2 is ambiguous because it has two meanings, the versions of
Element 2 can be designated Element 2A and Element 2B.
2. There can be two versions of a fact. There are two major possibilities:
2.1 In a case there may be two versions of Fact 2 because the plaintiff
propounds one and the defendant propounds the other. These can be designated
‘P’ and ‘D’ to signify the plaintiff and defendant’s version. Thus the two
versions are Fact 2P and Fact 2D.
2.2 After investigating the facts of a case the defendant may find that there is
evidence to support two versions of one of the facts in their case. These are facts
that the defendant could use to rebut the plaintiff’s satisfying Element 3. The
defendant or the court could designate these as Fact 3D.1 and Fact 3D.2.
Subdivisions of Items
It is possible to designate subdivisions of an item with a numbering system that
invokes the form but not the meaning of decimal points. Thus if Element 2 has
three sub-elements, one can designate them as Element 2.1, Element 2.2, and
Element 2.3. If Element 2.2 has three sub-elements we can designate these as
Element 2.2.1, Element 2.2.2 and Element 2.2.3. Obviously this form of
numbering adapts to any number of levels of subdivision.
Possibilities: ‘X’, ‘Y’, Etc
Sometimes the text needs to refer to any option, that is, to an option in general
terms. Conveniently this is labelled with a capital letter. Commonly, this is the
letter X, so that a general option for a legislature wishing to pass a statute is
Statute X. Naturally, if there is a need to refer to more than one option additional
letters may be used. For example, there could be reference to Statute X and
Statute Y; in this case Statute X is one possible statute and Statute Y is another
possible statute.
Signifying Relationships
Sometimes it is necessary to signify a relationship between two items. This can
be done using standard symbols. This table sets out the major possibilities:

Labels
Symbol
<
>
=
≠
≈
≡
≅
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Relationship
Illustration
Less than
X<Y. X is less than Y.
Greater than
X>Y. X is greater than Y.
Equals
X=Y. X equals Y,
Not Equals
X≠Y. X does not equal Y.
Approximately Equals
X≈Y. X is approximately equal to Y.
Congruence Relationship X≡Y. X is congruent with Y.
Isomorphic
X≅Y. X is structurally identical to Y
Labels Diagram 1. Symbols for Relationships

Listing Items
Where there is a list, for example a list of the meanings of an ambiguous
provision, we can set these out in the text as a series – Meaning 1, Meaning 2 ...
Meaning n. In the text, as we have noted, the range can be efficiently
represented as Meanings 1-n. In a table they are set out as a list in the following
way:
Meanings
Meaning 1
Meaning 2
Meaning n
Labels Diagram 2. List of Meanings
In this presentation it is not strictly necessary to include Meaning 2. Indeed, it is
actually redundant, when n=2. However, it usefully emphasises the sense of a
list that sets out the range of options or possibilities.

Diagrams
Lists in a table can be connected to become a diagram or figure. This can
involve corresponding items. A useful illustration consists of a diagram that has
two major columns that match corresponding items. One column sets out the
meanings of an ambiguous provision in a statute in Statute X and the other sets
out the effect for the whole statute that each meaning is predicted to cause.
Here is the illustration:
1
Meanings
Meaning 1

2
→

3
Effects 1
Effect 1 2

xxiv

Labels
Meaning 2
Effect 2 3
Meaning n
Effect n 4
Labels Diagram 3. Meanings and Effects

This diagram functions in the following way:
* Column 1 shows the meanings of the ambiguous provision, being Meanings 1n.
* Column 3 shows the effect of the statue that each meaning is predicted to
cause if a court chooses them as the legally correct meaning of the ambiguous
provision. Let us flesh this out. Every statute that is enacted causes a number of
outcomes. The author refers to the full collection of outcomes that a statute is
predicted to cause as an effect. When a court interprets a statute it is faced with
the basic options in terms of the range of meanings of the ambiguous provision
that gives rise to the need to interpret the statute. The diagram labels these
meanings as Meanings 1-n. If a court decides that Meaning 1 is the legally
correct meaning of the ambiguous provision that decision is likely to have an
impact on the effect that the whole statute will cause. Column 3, as stated, sets
out this effect, the effect of the whole statute, for Meaning 1. In a similar way it
sets out the effect for each other meaning of the ambiguous provision. This
method of identifying the effects of each meaning caters for the constitutional
rule in each Australian jurisdiction that requires a court to interpret a statute in
the way that will ‘best achieve’ the purpose and object for which the legislature
enacted the statute. Now the purpose or object of a statute is to cause some
effect or outcome. Hence the term ‘Effect’ aligns directly with purpose and
object (which of course is why the table includes it).
* Column 2 contains an arrow pointing from the Column 1 to Column 3, thereby
indicating that each meaning in Column 1 is predicted to cause the statute to
have the corresponding effect in Column 3.
* Columns 1-3 indicate meanings and their predicted effects. Assume for the
purposes of the explanation that a court is interpreting an ambiguous provision
in Statute X that has Meanings 1-3:
1. If a court chooses Meaning 1 as the legally correct meaning the prediction
is that Statute X will cause Effect 1.
2. If a court chooses Meaning 2 as the legally correct meaning the prediction
is that Statute X will cause Effect 2.
3. If a court chooses Meaning 3 as the legally correct meaning the prediction
is that Statute X will cause Effect 3.

Probability
A number of symbols are used for probability. This diagram shows the common
symbols and their meanings:

Labels
Symbol
P(A)
P(B)
P(A B)
P(A B)
P(A’)
P(A | B)

xxv

Meaning
probability that event A occurs
probability that event B occurs
probability that event A or event B occurs (A union B)
probability that event A and event B both occur (A intersection B)
probability that event A does not occur
probability that event A occurs given that event B has occurred
already (conditional probability)
P(B | A) probability that event B occurs given that event A has occurred
already (conditional probability)
P(B | A’) probability that event B occurs given that event A has not occurred
already (conditional probability)
the empty set = an impossible event
φ
S
the sample space = an event that is certain to occur
Labels Diagram 4. Symbols Used for Probability
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Fact-finding is labour on the factory floor of the judicial system. It is not
glamorous work. Judgments on fact go unreported; they have no enduring fame.
Nevertheless, justice depends on correct factual findings, and a fundamental
measure of a legal system is the accuracy and skill with which facts are found.1

Facts
Disputes of Facts
Litigation arises because of disputes over law, discretions or facts, or some
combination of these. In a dispute over facts parties proffer different and
competing versions of one or more of the material facts of a cause of action.
This text explains the basic reasoning processes involved in determining these
disputes of fact.2
Nature of Facts
Each law or legal rule is made to apply to a defined class of facts. Facts have
three defining qualities – character, time and positivity or negativity:
1. Character. Facts are constituted by something that happens or exists such as
an act, an action, an event, an incident, a state of affairs, a condition (including a
state of mind)3, a quality of an item, or by something else of this kind.4
2. Time. Potentially a fact can be past, present or future.5
1.
Ipp (2006)
2.
This text sketches the key concepts and fits them into a framework. For a fuller
discussion see Christopher Enright (2015) Proof of Facts www.legalskills.com.au.
There is fuller consideration of the method of reasoning in Christopher Enright Legal
Reasoning (2015).
3.
Bohlen (1924)
4.
Jegatheeswaran v Minister for Immigration [2001] FCA 865 (9 July 2001), per
Finkelstein J, par [52]
5.
Jegatheeswaran v Minister for Immigration [2001] FCA 865 (9 July 2001), per
Finkelstein J, par [52]
1

2
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3. Positivity or Negativity. A fact can be positive or negative. In the obvious
case a fact is positive, for example something happened, something exists or
some item possessed some quality; but it can also be negative in that the event
did not happen, the thing does not exist or the item did not possess the quality in
question.6
Material Facts
The material facts are the facts that satisfy the elements of the legal rule that is
the basis for the case. Material facts are also called essential or relevant facts.
The Latin term res gestae, meaning literally, things done, also refers to the
material facts of the case. However, lawyers most commonly use the term res
gestae in the context of something that is said in the course of a defendant’s
committing a crime. This is relevant for the law of evidence. Under the common
law rules of evidence things said as part of the res gestae are not excluded as
hearsay; hence a court can admit them into evidence.
Levels of Facts
We can conveniently conceive three levels of facts:
1. Specific Facts. Facts can be specific facts, that is facts about a specific thing,
event, incident or detail. We refer to these as specific versions of the facts. We
also refer to them just as specific facts.
2. Overall Version. Facts can refer to a complete or overall version of the facts.
This version covers all of the facts that make out a party’s case.
3. Several Overall Versions. In some cases a party may indicate alternative
overall versions of the facts. A party may do this because each version makes
out the party’s case. Typically they do this when there are gaps in the evidence
and they have to infer from the facts in evidence how these gaps can be filled –
and sometimes there may be two or more plausible stories that fill the gaps. To
illustrate, assume that there are three versions, which we can call X, Y and Z. It
may be that Versions X and Y favour one party while Version Z favours the
other party.
Uncertainty of Proof
Disputes over facts are the most common type of dispute. One party says that a
fact is X, the other says that it is Y, and the court must resolve the issue by
making a finding of facts. This is a finding that one version or another has been
proved to the satisfaction of the court. When the court does so, the facts are
conclusively established for the purposes of the legal system. However, there is
no general guarantee, and there never can be, that facts have been correctly
established as true in any absolute sense.
6.

Bentham (1827) pp 49-50
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Nevertheless, in practice lawyers loosely but conveniently speak of a court
making a finding of facts. This terminology, although justified by common
usage, covers over an important truth, namely that there is an inherent
uncertainty with proof of facts. This has three basic propositions.
First, no one can know for certain the truth of an event that they have not
personally observed. Second, even if a witness has observed an event they may
still not know the full or accurate truth about the event. For example, they did
not observe it carefully. Or, even if they know the truth, totally or partially, they
may not give accurate, honest or unbiased testimony. Third, there is no
comprehensive cut and dried science that enables any one, including a judge or
jury, to determine accurately whether evidence conveys the truth.
Because of these uncertainties a litigant faces the ‘the unpredictable hazards of
the forensic process’.7 A trial is a forensic lottery, which means that going to
court is an uncertain business.8 So too is any legal advice about the prospects of
success in litigation based on a dispute of facts.
Obviously the justice system would benefit if research could make fact finding
more accurate and more predictable. Unfortunately much of the desirable
research is bedevilled by a fundamental problem. To appreciate this problem,
assume that sometime after a trial it was possible to know where the truth lay.
This would enable social scientists to analyse the cases where courts got it right
and where courts got it wrong to identify any differentiating factors – these
might provide a clue as to how courts should approach fact finding. In this way
courts could engage in trial and error learning.
Learning by trial and error is common in fields such as management and
medicine where it is possible to learn by trial and error. Experience shows that
some things work and some things do not work. This, for example is the basis of
performance review as in strategic management or an M and M (morbidity and
mortality) conference of surgeons.

7.
Wilsher v Essex Area Health Authority [1988] AC 1074, 1092 (Lord Bridge). See
also Redmayne (1999) p 182; Underwood (1977) p 1335. Nevertheless, the US
Supreme Court in Santosky v Kramer 455 US 745 (1982) 757 assumed that the strength
of the evidence appropriately impacted upon the parties’ litigious behaviour,
suggesting that ‘the standard of proof necessarily must be calibrated in advance’.
Compare Dery III (1995) p 614 and Hay (1997) p 657.
8.
For discussion of how a litigant might make the decision whether to litigate see
Shavell (1982).
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However, trial and error is possible in these fields because they possess a
requisite characteristics – one can observe, and to a reasonable extent measure,
outcomes. One can observe the error and seek to correct it by trying an
alternative method. Putting it bluntly, learning by trial and error is possible only
when one can identify an outcome where the performer ‘got it right’ (they made
a correct decision) and an outcome where the performer ‘got it wrong’ (they
made an error). This, however, is not possible in litigation because generally
even once a case is concluded it is not possible to know the truth, so it is not
possible to know if the court was right or wrong. Put simply, the ‘underlying
problem’ is ‘the absence of a ‘criterion’9 or a ‘gold standard’10 for knowing
whether a court’s finding of fact in a case was correct.11 Unfortunately this
problem ‘is intractable’.12
Methodical Approach
Broadly, a court can accept any version of the facts reasonably available to it
from the evidence. Thus when faced with conflicting evidence it has a wide
discretion to take one view of the evidence or another, or a composite version
based on both sets of evidence.
So far, though, lawyers have failed to articulate a method for finding facts. This
is despite the reality that dispute of fact are the major concern of litigation
lawyers. Instead litigation lawyers tend to learn fact finding by some sort of
osmosis. Consequently, they possess an internalised knowledge and
understanding but generally cannot articulate it in any full and structured way.
This probably explains why there are few basic accounts of the process by
which lawyers and courts prove facts in litigation. This also explains Professor
William Twining’s famous lament. Twining has lamented in at least two journal
articles that investigating and proving facts are two of the most basic functions
of a legal system yet they have been severely and sorely neglected in legal
literature.13
This text seeks to redress this problem to some extent by providing a basic
model for proving facts. In doing this it sets out an account of the reasoning that
underlies the process whereby a court finds facts in order to determine the
outcome of a case.14
9.
Wagenaar, van Koppen, and Crombag (1993) p 182
10. DeKay (1996) p 125
11. Hamer (2004) p 80
12. Hamer (2004) p 80
13. Twining ‘Taking Facts Seriously’ (1984) and Twining Rethinking Evidence:
Exploratory Essays (1990)
14. There is a fuller account in Christopher Enright Legal Method 2015.
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Parties
For convenience, the author uses two generic terms, initiator and responder to
refer to parties to a case:
1. Initiator. The initiator refers to a party who commences a case.
2. Responder. The responder refers to the party against whom the case is
commenced.

Model for Litigation
Nature of the Model
There is a model for litigation. It explains the basic function of litigation that
involves a dispute of facts (which is by far the most common form of dispute). It
rests, as will be explained below, on the simple but vital relationship between
four items:
1. Elements. The elements of the cause of action define the material facts,
which in turn identify when the legal rule applies.
2. Material Facts. The material facts of the case are so called because a plaintiff
must establish each one of them to win the case.
3. Evidence. When a material fact is in dispute a plaintiff needs evidence in
order to prove it.
4. Consequences. When a plaintiff makes out their case by establishing each
material fact the legal consequences provided by the cause of action then follow.
Generally these involve a court’s granting some sort of remedy to the plaintiff.
Foundations of the Model
Essentially the model for litigation is built on foundations located within the
structure of rules that create a right for one party to sue another party in court.
These foundations are created by structures that legal rules naturally possess.
Subject to limited exceptions that are of no concern here, each legal rule
possesses a standard structure, which consists of three components – elements,
consequences and a conditional statement:
1. Elements. Elements of a legal rule delineate that part of the world, the facts,
to which the legal rule applies and which it therefore regulates. To perform this
task an element delineates a category or type of fact, so that the relationship of
an element to a fact that fits or satisfies the element is that of the general to the
particular. In short, each element describes a required type of fact for the rule to
apply. Elements are labelled Element 1, Element 2 and so on. The elements in a
rule are collectively designated Elements 1–n. A rule applies to a set of facts
when there are facts in the set that will satisfy each of the elements of the rule.
2. Consequences. While elements identify the part of the world that the rule
seeks to change, the way in which the rule directly and legally changes the
world is through the consequences it imposes on the parties when it applies to a
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set of facts. This is why a legal rule must also state the consequences it visits
upon the parties. Consequences are designated Consequences 1–n or just
Consequences for short. There are two other things to note about consequences:
2.1 Consequences can be divided into components for either or both of two
reasons:
2.1.1 There are two or more legal consequences to a cause of action. For
example a plaintiff may be in the running for damages and an injunction.
2.1.2 A consequence may have components. To give an obvious
example, there are generally several types or categories of damages that may be
available to a successful plaintiff.
2.2 Consequences often need to be matched with facts and facts may need
to be established by evidence. For example a plaintiff who claims damages
needs to prove the amount of their loss for each category of loss for which
damages provides compensation. Facts for Consequence are labelled ‘ConFacts’
while evidence that might prove those facts is labelled ‘ConEvidence’.
2. Conditional Statement. So far the legal rule has two components, elements
that identify the facts to which it applies and consequences that prescribe how it
will change the position of the parties to a case when the rule applies to them.
To ensure the operation of the rule, something has to impose these consequences
on the facts. Legislators do this by framing a legal rule as a conditional
statement. It takes the following form: ‘If a plaintiff proves facts that fall within
the classes of facts delineated by the elements, the consequences designated by
the rule apply to those facts’.
The model for litigation builds on these structures in a logical way.15 Each rule
consists of elements, labelled Elements 1–n. A legal rule is so structured that the
consequences designated by the rule apply in litigation when each element of
the rule is satisfied by a fact. These facts are labelled Facts 1–n to correspond
with Elements 1–n. Thus Fact 1 is the label for a fact that fits within and
satisfies Element 1, Fact 2 fits within and satisfies Element 2, and so on to Fact
n that fits within and satisfies Element n. In litigation Facts 1-n occurred in past
time and need to be proved to the court. Parties have two options. First, parties
may agree that some facts are accepted as proved. Second, where parties do not
agree on facts they seek to prove them by evidence. In this analysis evidence is
labelled in a manner that corresponds with the labelling of the facts. Thus
Evidence 1 proves (meaning it is capable of proving) Fact 1, Evidence 2 proves
Fact 2, and so on to Evidence n that proves Fact n. Collectively Evidence 1-n
can prove Facts 1-n.

15.

Christopher Enright Legal Reasoning Chapter 3 Structuring Legal Rules
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Diagram of the Model
Here is the diagram that sets out the basic version of the model for litigation:
1

2
←

3
Facts
Fact 1
Fact 2
Fact n

4
←

5
Evidence
Evidence 1
Evidence 2
Evidence n

Law
Element 1
Element 2
Element n
↓
Consequences
Consequence 1
ConFact 1
ConEvidence 1
Consequence 2
ConFact 2
ConEvidence 2
Consequence n
ConFact n
ConEvidence n
Diagram 1.1 Model for Litigation: Basic Version

This model combines the several functions that are involved in using law in
litigation. When all of this happens the legal consequences apply to the parties.
Explanation of the Model
Column 1: Cause of Action
Column 1 sets out the cause of action, the law or the legal rule that is involved.
The rule consists of elements and consequences. These are Elements 1-n and
Consequences 1-n.
Column 3: Facts
In its top part Column 3 sets out the facts that satisfy the elements of the legal
rule. These are Facts 1-n. The right facts (commonly called the material facts,
relevant facts or the essential facts) satisfy each element of the legal rule. The
diagram signifies this by the arrow (← ) in Column 2 linking Column 3 (Facts) to
Column 1 (Law). This arrow represents the process of applying law to facts.
This is a deductive process based on a syllogism.16
Column 5: Evidence
Column 5 contains the evidence that can establish the facts. The evidence is
labelled Evidence 1-n such that Evidence 1 is the evidence that is capable of
proving Fact 1, Evidence 2 is the evidence that is capable of proving Fact 2 and
so on. Thus Evidence 1-n is the evidence that is capable of proving Facts 1–n.
The diagram signifies this by the arrow (← ) in Column 4 linking Column 5
(Evidence) to Column 3 (Facts).

16. MacCormick (1978) pp 19-32 expands on this. He cites Daniels v White [1938] 4
All ER 258 as an illustration.
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Achieving the Consequences
To win a case a plaintiff needs to satisfy each element in the legal rule that
constitutes the cause of action. These are labelled Elements 1-n. A plaintiff
satisfies an element by producing or proving (if there is a dispute) the relevant
material fact for that element. These facts are labelled Facts 1-n. The evidence
for these facts is labelled Evidence 1-n.
Nature of the Consequences
1. Components. Consequences may have components. These are labelled
Consequences 1-n. There are two obvious ways in which consequences can have
components:
1.1 A remedy may have components. For example, the remedy of damages is
made up of a number of components or types of damages.
1.2 There may be two or more remedies for a wrongful act.
2. ConFacts. To obtain a designated legal consequence it may be necessary to
establish some relevant facts. ConFacts 1-n are set out in the bottom half of
Column 3. ConFacts 1-n are the facts that support Consequences 1-n. For
example, in personal injury cases a plaintiff who claims loss of wages has to
assert the loss of wages through being off work and has to prove being off work
and the amount of those wages.
3. ConEvidence. To prove ConFacts a party needs evidence. The diagram labels
the evidence to prove ConFacts 1-n as ConEvidence 1-n. ConEvidence 1-n is
located in the bottom half of Column 5.

Issues of Fact
Let us use Element 3 of some cause of action to illustrate an issue of fact in a
hypothetical case. As set up for this illustration, there are two versions of Fact 3,
Fact 3P alleged by the plaintiff and Fact 3D alleged by the defendant. Fact 3P
satisfies Element 3. Fact 3D, however, does not satisfy Element 3. Instead it
establishes the absence of Element 3, namely Non Element 3. In this
hypothetical case the plaintiff has Evidence 3P which might prove Fact 3P while
the defendant has Evidence 3D which might prove Fact 3D. These can be set out
in an extract from the model in the following way:
Element 3
Fact 3
Evidence 3
←
←
Element 3
Fact 3P
Evidence 3P
Non Element 3
Fact 3D
Evidence 3D
Diagram 1.2 Issues of Facts
This illustrates the basic proposition, that an issue of fact is a contest between
two sets of evidence. One can establish a fact that satisfies an element of the
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cause of action, while another can establish a fact that will not satisfy this
element. Thus, the question is, in simple terms, whether the court accepts
Evidence 3P rather than Evidence 3D. More precisely, factoring in the standard
of proof, the question is whether the court is sufficiently satisfied of the
existence of Fact 3P by Evidence 3P to discharge the relevant standard of proof.
In principle the material facts of a case can have either of two relationships. The
facts can be dependent or independent:
1. Dependent. The facts are dependent. In extreme form this means that they are
either all true or all not true.
2. Independent. The facts are independent. This means that the truth of one fact
is unrelated to the truth of another fact.
Justice David Hodgson says that in reality facts are more likely to be dependent
than independent.17 The likely reason for this is that lawyers typically propose
and defend a case by a case theory or persuasive theory that ties all the facts
together so that they are dependent rather than independent. But because both
are possible Justice Hodgson argues that ‘courts should generally be aware of
the underlying mathematical rules’.18

Model for Proof of Facts
Discussion of proving facts in this text is based on a model for proving facts
developed for the purpose. There is a need for such a model because the task of
fact-finding so far has typically been something that lawyers learn as they go
along. While there are numerous accounts that present the rules of evidence in a
systematic way a simple account of the overall process by which lawyers and
courts prove facts has been lacking. This text provides a brief description of this
model.19 The model here seeks to describe the processes, rules and reasoning
that are entailed in proving facts. It seeks to present these in a structured and
coherent framework that portrays the overall process. This framework should
explain the task to a student and furnish a guide for performing the task in
practice. This model for finding facts consists of four steps that are set out in the
following table:
Step 1. Starting Point: Burden of Proof
At the outset the legal system has to determine who is responsible for proving a case or parts
of it. This covers the rule of law known either as the burden of proof or the onus of proof.
This rule is also referred to in this text as the starting point rule.

17. Hodgson (1995) pp 746-748
18. Hodgson (1995) pp 746-748, 748. See also Rose v Abbey Orchard Property
Investment [87] Aust Torts Reports ¶80-121.
19. There is a fuller account in Christopher Enright Proof of Facts.
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Step 2. Versions of Truth
Parties present their versions of truth to the court. They present what they assert are the true
facts of the case.
Step 3. Probability of Truth
The court assesses how probable it is that each version is true. In this it is generally aided by
submissions from parties.
Step 4. Finishing Point: Standard of Proof
Previously in Step 3 the court has determined the probability that each party’s version of the
facts is true (although it has probably not measured it numerically). Here in Step 4 the court
measures that probability against the probability depicted by the standard of truth required
by law. This standard is referred to in law as the standard of proof. This text also refers to it
as the finishing point. If an initiating party (such as a plaintiff or prosecutor) has made out
the required standard of proof they win their case. If they have not made it up to the
standard, they lose. This is why the standard of proof is called a standard – it tells a party
how probable their case must be for them to win.

Diagram 1.3 Model for Proof of Facts

Described here are the steps that a court uses when it determines the facts of a
case. Lawyers, however, should also use these steps to estimate their client’s
chances of success. The lawyer needs to trace out the steps that the court will
take for two reasons – to predict as best as can be done how the court will make
its finding of facts and to enable the lawyer to make appropriate submissions to
the court on fact finding.
Before commencing explanation of how facts are found or proved, it is
necessary to emphasise that finding fact is a mysterious process. At the present
stages of neurological science, there is no comprehensive way in which anyone,
including judge or jury, can accurately determine the facts from evidence. In
some types of circumstances such as these, experience can, by silent induction,
confer a superior facility. However, while judges have experience in fact
finding, they generally do not have any way of determining whether their
finding is correct. By contrast, a doctor who treats patients in difficult
circumstances can see the outcome of working from hunch or intuition because
they see whether and how much the patient improves as a result of the treatment.
Moreover, even the great care, commitment and devotion to the task that so
many judges show to the task is not a guarantee of success. All of us, whether
judge, jury, lawyer of layman, view the world with selective attention, differing
emphasis, and diverse world views. What wisdom there may be is dispersed on
these factors. Given this uncertainty, the interests of justice demand more
funded research into fact finding.
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Using Probability
In theory the legal system could insist that an initiating party proved their case
with absolute certainty. However, to do this would be impractical so in law
proof is a question of degree. It is based on probability and there are cases where
courts have acknowledged the obviously and inherently probabilistic nature of
fact-finding.20 Courts need to use probability in the process of finding facts
because fact finding is an uncertain task. There are two aspects to this. First,
there is no guarantee that a court or other fact finder can always ascertain the
truth. So probability comes to the rescue because it is a way of encapsulating
uncertainty surrounding past events. This is why it can be used for describing
the likelihood that a witness is now telling the truth about events in the past that
they observed. This is also why the ‘logical rules for thinking about facts in
legal cases are those of probability.’21 Second, the legal rules for proof do not
require absolute certainty but only a degree or probability of certainty. A court
has to measure the probability of truth of a prosecutor or plaintiff’s case against
the standard of truth required by law for the party to win their case. Step 3 in our
model measures the actual probability that a party’s case is true, then Step 4
determines whether this measure satisfies the requisite standard of truth, or
standard of proof as lawyers call it.
Ideally when a court estimates a probability it would give it a numerical
measure. However, in any situation there are often problems in putting a figure
on a probability with any sort of confidence because considerations ‘for and
against particular findings of fact’ generally involve ‘a global assessment of a
whole complex array of matters.’22 Moreover, when allocating a numerical
probability in saying there can be ‘indefinite gradations of certainty’ that the
facts portrayed by evidence are true.23 Problems such as these have, not
surprisingly, led to the view that in deciding a case it is generally misleading to
try to give these probabilities a ‘numerical expression.’24

Scale of Proof
Because fact finding is based on probability it is both possible and enlightening
to construct a scale of proof showing the range of probabilities or degrees of
certainty between 0% and 100%. This scale of proof ranges between two natural
extremes and, obviously, has points in between:
20. See, for example, Victor v Nebraska 511 US 1 (1994) 14, 22 per O’Connor J;
Ginsburg J concurred at p 25 while Blackmun J dissented at p 36. See also Re Winship
397 US 358 (1970), p 370 per Harlan J.
21. Robertson and Vignaux (1993A) p 478
22. Hodgson (1995) p 738
23. Briginshaw v Briginshaw (1938) 60 CLR 336, 361-362
24. Hodgson (1995) p 738
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1. Beginning. One extreme is the 0% mark. At this point nothing has been
proved.
2. End. The other extreme is the 100% mark. At this point everything has been
proved to be absolutely true beyond all shadow of a doubt.
3. Between Beginning and End. The ‘between’ consists of any point that is
greater than the 0% mark and less than the 100% mark. In the ‘between’ range
on the scale the fact in question is proved to some degree but not proved
absolutely.
While courts only occasionally make numerical measure of probability (because
it is nearly always impossible to do so with even reasonable accuracy) this scale
of proof is still a useful analytical tool for describing and understanding proof of
facts.
Complementarity Rule
Conventionally lawyers view proof of facts through the eyes of the initiating
party, the plaintiff or prosecution, but one can also view it from the perspective
of the responder. This is possible because of a rule called the complementarity
rule.
The complementarity rule of probability states the axiomatic proposition that the
sum of the probabilities of each possible outcome for an event equals 1 or 100%.
To illustrate this, take the simple case where there are only two possible
outcomes. For example when a person draws a card from a standard deck of 52
cards, the probability of drawing one of the four aces is 4/52. This is a
probability of 1/13. Under the complementarity rule, the probability of not
drawing an ace is 1 minus 1/13, which equals 12/13.
The following table will highlight the complementary relationship:
Probability of drawing an ace
Probability of not drawing an ace
Probability of either drawing or not drawing an ace
Diagram 1.4 Complementarity Rule

1/13
12/13
13/13 = 1

This rule has an obvious application to proof of facts. To explain this, consider
two stages in a two party case where a plaintiff and a defendant are disputing an
issue of fact:
1. If a plaintiff has proved their case to the extent that it is 65% probable, then
the probability of the defendant’s case being true at this point is (100 – 65)%,
namely 35%.
2. Assume now that the defendant obtains the leave of the court to bring in fresh
evidence. As a result they increase the probability of their case being true by
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20%. This means that their case is now 55% certain because the defendant has
‘gained’ 20%. This also means that the plaintiff ‘loses’ 20%. Their case is now
only 45%. This can be explained in two ways:
2.1 Direct Application of the Complementarity Rule. If the defendant’s
case is now 55% certain the plaintiff’s case is (100 – 55)% certain, namely 45%.
2.2 Derivative Application of the Complementarity Rule. There is a rule
that is derived from the complementarity rule. In a case with two competing
versions of fact put by the plaintiff and defendant the rule says as follows. Any
increase in the percentage of certainty by one party causes an equivalent
decrease in the percentage of certainty of the other party. In this case by
bringing in fresh evidence the defendant has increased the certainty of their case
by 20% – it has gone from 35% to 55%. This means that the certainty of the
plaintiff’s case must go down by the same amount, 20%. It is now (65 – 20)%
namely 45%.
Because of the complementarity rule, the scale of proof takes three forms:
1. Initiator. There is a version for the initiator.
2. Responder. There is a version for the responder.
3. Combination. There is a version that combines the position of both parties.
One Party Scale
The diagram below sets out the scale of proof for an initiating party. The
diagram does the following:
1. It contains the numbers 0%, 25%, 50%, 75%, and 100% to represent the
scale of proof running from 0% to 100%.
2. It includes two specific percentages, 51% and 99%. These represent the
general standard or degree of proof for a civil case (51%) and a criminal case
(99%). The civil standard is officially 51%. The criminal standard is proof
beyond reasonable doubt. There is no official figure for this. This text, however,
represents it as 99%, partly because this is plausible and partly because it makes
the explanation simpler if we can use a numerical percentage.
3. It highlights the key percentages in bold. These are 0%, 51% and 99%.
Here now is the diagram:
0%

←→ 25%

←→ 50% ←→ 51% ←→ 75% ←→ 99% ←→ 100%
Diagram 1.5 Initiator’s Scale of Proof

Two Party Scale
Because of the complementarity rule the scale of proof can be viewed from the
perspective of the responder as well as that of the initiator. Although lawyers do
not generally think and talk in this way it assists understanding to appreciate it.
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To illustrate this, we can expand the scale above in a diagram where both scales
are shown, the initiator’s and the responder’s. This diagram also shows the
relationship between the two scales. At the same time it illustrates the
complementarity rule since at any point on the scale the probability that the
initiator has made out their case the probability that the responder has made out
their case add up to 100%. Put another way every point on the initiator’s scale is
the complement of the corresponding point on the responder’s scale. This
diagram illustrates the two party scale:
0%
←→ 25%
Initiator
75%
Responder 100%
Total

←→ 50% ←→ 75% ←→ 100%
50%
25%
0%
100%
100%
100%
100%
100%
Diagram 1.6 Initiator’s and Responder’s Scale of Proof

