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Preface
This book explains two related tasks with law involving organisation.
The book explains the skills of organising law to assist understanding law and
working with law. This operates at two levels. There is the overall organisation
of an area of law. This shows the parts of the area of law, their various levels
and the relationships between them.
The other level operates on legal rules. The task here is to organise legal rules
into the structure that most rules possess by dividing them into elements and
consequences. Each rule of this kind is framed as a conditional statement that
connects and underpins the elements and consequences. Organising legal rules
in this way is the key to, and the precondition for, performing many other tasks
with law. These tasks include learning law, remembering law, using law in
litigation and transactions, teaching law and writing law.
The book also explains the skill of organising litigation – this skill is
incorporated into a model for litigation. This skill builds on the structure of the
legal rules that allow one party to sue another party. It uses this structure of a
legal rule to construct a framework to represent litigation based on a dispute of
facts. The base of this structure consists of the elements of the legal rule. Each
element states a category of facts as part of the process of defining when a legal
rule applies to a set of facts. A legal rule applies to a set of facts when the set of
facts contains facts that fit within the category of facts delineated by each
element. When a party in a case shows that a legal rule applies to a set of facts
the court delivers on the parties the consequences or remedies that the legal rule
incorporates.
The body of the model for litigation consists of two sets of items:
1. There are the elements of the legal rule. As stated, each element describes a
category of facts and stipulates that the legal rule applies to a set of facts when
the set contains facts that fit within each of the categories of facts that the
elements delineate. This part of a legal rule consists of an axis for each element
– there is the element along with the fact in the case that satisfies it and the
evidence that is capable of proving that fact.
2. There are the consequences that apply to the parties in a case when the court
finds that the legal rule applies to the facts of the case.
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Preface

This model is simple. It provides guidance in performing several tasks with
litigation. These include organising the case, pleading the case, working on the
case and presenting the case
Christopher Enright
11 November 2015
Newcastle
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Introduction
Discussion in this publication refers to items such as a statute or a meaning of an
ambiguous provision. Often these are part of a collection, list, range or set of
items. Frequently the text puts them in a diagram where they represent a model
or a step on the way to explaining a model. The purpose here is to explain the
labelling system used to refer to these items.

Describing Items
Labelling Items
There are several aspects to labelling the items in a set, range, list or collection.
These are name, number, letter and designating a set of items.
Name
The name of an item commences with a capital letter. Some examples are
Element, Statute and Meaning.
Number
Items in a set, range, list or collection are generally numbered. For example, the
elements of a legal rule are labelled Element 1, Element 2, Element 3 and so on.
These numbers are ways of identifying elements and distinguishing one from
another. They are generally not intended to create any list according to
preferences or values.
Letter
Items in a set, range, list or collection can be lettered. For example a list of
statutes can be Statute A, Statute B and so on.
Designating a Set of Items
It is useful to designate a set of items with a single and simple tag. Here is an
outline. The basic proposition is that a simple and obvious tag has two aspects:
1. Description. Use a written label on the items as a tag or description. Put it in
plural form. Thus a tag for a set of statutes would be ‘Elements’.
xv

xvi
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2. Numbers. After the tag add a space then a compound numerical tag consisting
of three items:
2.1 The number of the first item in the set.
2.2 A hyphen.
2.3 The number of the last item in the set.
Here are two illustrations:
1. A set of six elements would be Elements 1-6.
2. A set of elements where the number can vary from situation to situation is
written as Elements 1-n.
1. Naming the Items
The item has a name, which is usually obvious. For example each statute in a set
of statutes would bear the name ‘Statute’, and each elements in a set of elements
would be ‘Element’.
2. Numbering the Items
There are two possibilities for the numbering of a set, list or range of items:
1. There can be a fixed number in the set.
2. There can be a variable number in the set.
2.1 Fixed Number in the Set
In a particular instance there may be a specific number of items in a set. For
example a particular legal rule might be composed of five elements. In this case
the first and last numbers designate the number of items in the set or range. In
this example of a set of five elements, one would designate the set as ‘Elements
1-5’.
2.2 Variable Number in the Set
Sometimes the text refers to a set or a list in general terms in cases where the
number of items in the set can vary from situation to situation. In this event, the
way to go is to number the last item with the symbol ‘n’. To refresh readers, ‘n’
stands for however many there are on a particular occasion. An example would
be a general discussion about elements of a legal rule. In this case the
possibilities vary from legal rule to legal rule. Thus the designation of this set of
items is Elements 1-n.
Null Option
There is a special case with options where one of the options is to do nothing
and leave things as they are. This occurs, for example, with the proposed
making of a statute where one option is just not to enact a statute. In a case such
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as this the option is labelled with the symbol for nought, namely ‘0’. Thus the
option not to enact a statute is designated as Statute 0. Statute 0 represents the
null option – it is the option for a legislature not to enact a statute on a topic
whereas Statutes 1, 2 3 and so on are options for different versions of a statute
on a topic (on the basis that there is no form of a statute that can better present
conditions). Given this the full set or range of possible statutes for a legislature
to enact consists of Statutes 0-n.
Corresponding Items
Sometimes there are sets with corresponding items. This can occur for a number
of reasons. Here are two examples:
1. For making and interpreting law, items correspond because of causation.
Each version of a statute on a subject and each meaning of an ambiguous
provision will cause an effect if a legislature enacts the statute or if a court
declares the meaning to be legally correct.
2. In the model for litigation, elements and facts correspond because each
element delineates a category of facts so that in a particular case the element is
satisfied by a fact that falls within that category. Similarly, facts and evidence
correspond because each fact is proved or potentially provable by some
evidence.
Single Relationships
Corresponding items are labelled with the same number or letter. Here are some
illustrations:
1. Statutes, Meanings and their Predicted Effects. Statute 0 is predicted to cause
Effect 0, Statute 1 is predicted to cause Effect 1, Statute 2 is predicted to cause
Effect 2 and so on. Meaning 1 is predicted to causes Effect 1, Meaning 2 is
predicted to cause Effect 2 and so on. Similarly, Statute X (or Meaning X) is
predicted to cause Effect X while Statute Y (or Meaning Y) is predicted to cause
Effect Y.
2. Facts Satisfying Elements. Fact 1 is the label given to a fact that fits within or
satisfies Element 1, Fact 2 is the label given to a fact that fits within or satisfies
Element 2 and so on.
3. Evidence Proving Facts. Evidence 1 is the label given to evidence that might
prove or has proved Fact 1, Evidence 2 is the label given to evidence that might
prove or has proved Fact 2, and so on.
Collective Relationships
It is possible to use labels of correspondence to make collective statements. Here
are some examples: Statutes 0-n are predicted to cause Effects 0-n, while

xviii

Labels

Evidence 1-n is capable of proving Facts 1-n. To construe these collective
statements properly it is necessary to apply the maxim reddendo singula
singulis. Literally this says that each is rendered on their own. In plainer
language, the items are to be taken singularly so the each item in the first list is
paired with the corresponding item in the second list. The adverb ‘respectively’
captures this notion.
Two or More Version of an Item
There may be two or more versions of an item. Additional letters or numbers
can distinguish the different versions. For example:
1. If Element 2 is ambiguous because it has two meanings, the versions of
Element 2 can be designated Element 2A and Element 2B.
2. There can be two versions of a fact. There are two major possibilities:
2.1 In a case there may be two versions of Fact 2 because the plaintiff
propounds one and the defendant propounds the other. These can be designated
‘P’ and ‘D’ to signify the plaintiff and defendant’s version. Thus the two
versions are Fact 2P and Fact 2D.
2.2 After investigating the facts of a case the defendant may find that there is
evidence to support two versions of one of the facts in their case. These are facts
that the defendant could use to rebut the plaintiff’s satisfying Element 3. The
defendant or the court could designate these as Fact 3D.1 and Fact 3D.2.
Subdivisions of Items
It is possible to designate subdivisions of an item with a numbering system that
invokes the form but not the meaning of decimal points. Thus if Element 2 has
three sub-elements, one can designate them as Element 2.1, Element 2.2, and
Element 2.3. If Element 2.2 has three sub-elements we can designate these as
Element 2.2.1, Element 2.2.2 and Element 2.2.3. Obviously this form of
numbering adapts to any number of levels of subdivision.
Possibilities: ‘X’, ‘Y’, Etc
Sometimes the text needs to refer to any option, that is, to an option in general
terms. Conveniently this is labelled with a capital letter. Commonly, this is the
letter X, so that a general option for a legislature wishing to pass a statute is
Statute X. Naturally, if there is a need to refer to more than one option additional
letters may be used. For example, there could be reference to Statute X and
Statute Y; in this case Statute X is one possible statute and Statute Y is another
possible statute.
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Signifying Relationships
Sometimes it is necessary to signify a relationship between two items. This can
be done using standard symbols. This table sets out the major possibilities:
Symbol
<
>
=
≠
≈
≡
≅

Relationship
Illustration
Less than
X<Y. X is less than Y.
Greater than
X>Y. X is greater than Y.
Equals
X=Y. X equals Y,
Not Equals
X≠Y. X does not equal Y.
Approximately Equals
X≈Y. X is approximately equal to Y.
Congruence Relationship X≡Y. X is congruent with Y.
Isomorphic
X≅Y. X is structurally identical to Y
Labels Diagram 1. Symbols for Relationships

Listing Items
Where there is a list, for example a list of the meanings of an ambiguous
provision, we can set these out in the text as a series – Meaning 1, Meaning 2 ...
Meaning n. In the text, as we have noted, the range can be efficiently
represented as Meanings 1-n. In a table they are set out as a list in the following
way:
Meanings
Meaning 1
Meaning 2
Meaning n
Labels Diagram 2. List of Meanings
In this presentation it is not strictly necessary to include Meaning 2. Indeed, it is
actually redundant, when n=2. However, it usefully emphasises the sense of a
list that sets out the range of options or possibilities.

Diagrams
Lists in a table can be connected to become a diagram or figure. This can
involve corresponding items. A useful illustration consists of a diagram that has
two major columns that match corresponding items. One column sets out the
meanings of an ambiguous provision in a statute in Statute X and the other sets
out the effect for the whole statute that each meaning is predicted to cause. Here
is the illustration:

xx
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1
2
3
Meanings
Effects 1
→
Meaning 1
Effect 1 2
Meaning 2
Effect 2 3
Meaning n
Effect n 4
Labels Diagram 3. Meanings and Effects

This diagram functions in the following way:
* Column 1 shows the meanings of the ambiguous provision, being Meanings 1n.
* Column 3 shows the effect of the statue that each meaning is predicted to
cause if a court chooses them as the legally correct meaning of the ambiguous
provision. Let us flesh this out. Every statute that is enacted causes a number of
outcomes. The author refers to the full collection of outcomes that a statute is
predicted to cause as an effect. When a court interprets a statute it is faced with
the basic options in terms of the range of meanings of the ambiguous provision
that gives rise to the need to interpret the statute. The diagram labels these
meanings as Meanings 1-n. If a court decides that Meaning 1 is the legally
correct meaning of the ambiguous provision that decision is likely to have an
impact on the effect that the whole statute will cause. Column 3, as stated, sets
out this effect, the effect of the whole statute, for Meaning 1. In a similar way it
sets out the effect for each other meaning of the ambiguous provision. This
method of identifying the effects of each meaning caters for the constitutional
rule in each Australian jurisdiction that requires a court to interpret a statute in
the way that will ‘best achieve’ the purpose and object for which the legislature
enacted the statute. Now the purpose or object of a statute is to cause some
effect or outcome. Hence the term ‘Effect’ aligns directly with purpose and
object (which of course is why the table includes it).
* Column 2 contains an arrow pointing from the Column 1 to Column 3, thereby
indicating that each meaning in Column 1 is predicted to cause the statute to
have the corresponding effect in Column 3.
* Columns 1-3 indicate meanings and their predicted effects. Assume for the
purposes of the explanation that a court is interpreting an ambiguous provision
in Statute X that has Meanings 1-3:
1. If a court chooses Meaning 1 as the legally correct meaning the prediction
is that Statute X will cause Effect 1.
2. If a court chooses Meaning 2 as the legally correct meaning the prediction
is that Statute X will cause Effect 2.
3. If a court chooses Meaning 3 as the legally correct meaning the prediction
is that Statute X will cause Effect 3.
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Probability
A number of symbols are used for probability. This diagram shows the common
symbols and their meanings:
Symbol
P(A)
P(B)
P(A B)
P(A B)
P(A’)
P(A | B)

Meaning
probability that event A occurs
probability that event B occurs
probability that event A or event B occurs (A union B)
probability that event A and event B both occur (A intersection B)
probability that event A does not occur
probability that event A occurs given that event B has occurred
already (conditional probability)
P(B | A) probability that event B occurs given that event A has occurred
already (conditional probability)
P(B | A’) probability that event B occurs given that event A has not occurred
already (conditional probability)
the empty set = an impossible event
φ
S
the sample space = an event that is certain to occur
Labels Diagram 4. Symbols Used for Probability
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Introduction
Introduction
Model for Organising Law
Model for Organising Litigation
Outline

Introduction
This text explains two major and related skills for working with law. These are:
1. The skill of organising law. It is possible to organise law on both a macro and
a micro level.
2. The skill of organising litigation. The skill of organising litigation
incorporates two major facets of the skill of organising law. The macro view of
litigation is an illustration of the skill of macro organisation of law. The analysis
of a case that provides a framework for handling a case builds on and
incorporates the micro organisation or structure of legal rules.

Model for Organising Law
The important but often neglected skill of organising law has three labels –
organising law, analysing law and structuring law. The key to organising law is
to tap into and use structures that law naturally possesses. Knowing and
understanding these structures, and the skill of organising law built into these
structures, brings significant benefits when performing tasks with law such as
making, interpreting, writing and reading law as well as when working with law
in litigation and transactions.
It is possible to organise law on two levels:
1. Macro Analysis. This entails working out the relationships between specific
laws or rules that do either of two things. They make up an area of law, for
example, constitutional law or contract law, or they reside in the same statute.
2. Micro Analysis. This entails identifying the three components of a particular
legal rule found either in statute or common law. These components are
elements, consequences and a conditional statement that links the elements to
the consequences. This division into elements, consequences and conditional
statement constitutes the structure of most legal rules.
Structuring law creates the syntax for understanding law. Or to utilise another
comparison, knowing how law is structured is similar to the string line used by
bricklayers. Just as the string line ensure that bricks are laid in the correct place,
1

2
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understanding the structure of law guides lawyers for most tasks in working
with law. Structuring law at the macro and micro level is therefore necessary to
perform properly the major tasks in working with law, namely using law in
litigation and transactions (which include applying law to facts), writing law and
reading law.
Model for Organising Law
There is not really a combined model for organising law. Instead there is a
separate model for each task – macro analysis and micro analysis – although it is
sometimes convenient to refer to these together as a model for organising law.
Macro Analysis
To understand macro structure it is necessary to appreciate that most legal rules
do not exist in isolation, but are legally or functionally related to some other
rules, so that together they constitute an areas of law or are part of the same
statute. For example, most of the substantive rules of contract law together
determine what agreements are recognised as legally binding contracts – these
determine when an injured party can obtain redress if the other party does not
perform the contract.
Macro analysis, therefore, involves identifying the relationships between
individual rules in an area of law or a statute because each rule will generally
relate to one or more other rules. Macro structure gives the overall framework
and purpose of an area of law. This gives a perspective on law and makes it
easier to understand and to apply.
Micro Analysis
To understand micro analysis it is necessary to appreciate that law is made for
one purpose, and one purpose only. Law is made to change the world. The most
obvious manifestation of this purpose is that law is made to apply to facts and
thereby bring legal consequences to the parties involved. For example, an
accused is guilty of a crime or a defendant has committed a tort.
There is, though, a qualification to this. In a few cases law provides legal
consequences to other laws rather than to facts.1 For the most part, however, we
focus here on the more common situation where law provides legal
1.
The areas where law provides legal consequences for other law are
constitutional law and administrative law. This is illustrated by the doctrine of ultra
vires. (i) A statute can be outside the power of a legislature. Such a statute is not
valid. This part of constitutional law applies to statutes to determine whether they
are valid or invalid. (ii) Ultra vires will invalidate the exercise of an executive power
that is made outside the letter or spirit of the enabling statute.
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consequences to facts. In any case, once appropriate adjustments are made, what
we say about law that applies to facts is largely relevant in those situations when
law applies to other laws.
Because law regulates and thus changes the world, almost every legal rule has a
standard structure, which consists of three components – elements,
consequences and a conditional statement. These parts constitute a natural and
inevitable structure that resides in law. Consequently the task with micro
analysis is not so much to create the structure as to identify and articulate it.
This natural structure for law provides the template for the micro analysis of
law. Organising law in this way constitutes an essential part of the process of
using law in litigation and transactions. It also delivers major benefits for the
tasks of reading, writing and learning law. How it can do these things will be
better understood when the text has analysed and explained these three
components – elements, consequences and a conditional statement.
Elements
To change the world a legal rule has to apply to some part of the world. This is
the task of the elements. Elements of a legal rule delineate that part of the world,
the facts, to which the legal rule applies and which it therefore regulates. To
perform this task each element of a legal rule delineates a category or type of
2
fact. Consequently, the relationship of an element to a fact that fits or satisfies
the element is that of the general to the particular. In short, an element describes
a required type of fact for the rule to apply.
For convenience it is possible to label Elements as Element 1, Element 2, and so
on. The list of elements for any rule consists of Elements 1-n. Taken together
the elements of a rule, Elements 1-n in the notation used here, mark out a
composite set of facts derived from a combination of the specific classes of facts
designated by each of the elements. This composite set of facts is the target for
regulation by the rule. It is the part of the world that the rule seeks to change.
Since this composite set of facts is determined by the elements of the legal rule,
which are generalisations of those facts, a list of elements becomes a checklist
of the types of facts necessary for the rule to apply. A lawyer can go down the
2.
Justice McHugh expressed this in Kingston v Keprose (1987) 11 NSWLR 404, 421
in the following way: ‘A rule of law enacted by statute consists of a proposition
which gives rise to legal consequences when the act or omission of some person falls
within the factual outline delineated by that proposition.’ His Honour’s analysis in
this judgment was referred to with approval by a six person joint judgment of the
High Court in Bropho v Western Australia (1991) 171 CLR 1, 20.
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list, checking each element in turn. As they do they ask and answer this question
for each element. Is there a fact in this set of facts that fits within the category of
facts that this element delineates?
An element can have components that are called sub-elements. Depending on
the structure and content of the legal rule there can be any number of levels of
sub-elements.
Consequences
While elements identify the part of the world that the rule seeks to change, the
way in which the rule directly and legally changes the world is through the
consequences it imposes on the parties when it applies to a set of facts.
Therefore, a legal rule must also state the consequences that it visits upon the
parties and which are imposed by an order of the court. Consequences are
labelled Consequences or Consequences 1-n when it is necessary to indicate or
emphasise that there are multiple consequences or a single consequence with
several parts.
Conditional Statement
So far the text has discussed two components of the legal rule, elements that
identify the facts to which it applies and consequences that prescribe how it will
change the position of the parties to a case when the rule applies to them. To
ensure the operation of the rule, something has to impose these consequences on
the facts. Lawmakers do this by framing the rule as a conditional statement. It
takes the following form: if facts that fall within the classes of facts delineated
by the elements are proved in court, the consequences designated by the rule
apply to those facts.
Abstract Illustration
For discussion purposes the text refers to a legal rule made up of Elements 1-n
and Consequences 1-n that are joined by a conditional statement. It is possible to
represent this rule in a diagram in the following way where the diagram shows
the elements and their consequences:
Elements
Element 1
Element 2
Element n
↓
Consequences
Consequence 1
Consequence 2

1
2
3
4
5
6
7
8
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Consequence n
Diagram 1.1 Structure of a Legal Rule

5
9

This diagram portrays the legal rule in the following manner:
1. Rows 1-4 set out the elements of the rule.
2. Rows 6-9 set out the consequences of the rule.
3. Row 5 contains an arrow linking the elements to the consequences. This
represents the conditional statement that constitutes the rule.
By organising or structuring law, micro analysis makes it much easier to
perform basic tasks with law. These basic tasks are reading law, writing law,
learning law, teaching law and using law.
Comparison
Organising law in these two ways can be compared to learning about a city. One
would start by learning the major roads. This greatly helps understanding
because once the major roads are known one can learn other streets in relation to
these. This is macro analysis. In working with law, macro analysis presents an
overview of a subject – it shows how it hangs together and thus provides a frame
of reference for the specific rules in the subject, which are subjected to micro
analysis
Having learnt the major roads, one learns the ordinary streets, which is like
micro analysis. So just as one looks at specific streets to become more familiar
with a strange city, in micro analysis one works with the specific legal rules that
constitute an area of law.
Philosopher’s Stone
Even if it is a little exaggerated it is still not inappropriate to refer to the
techniques for organising law as the legal equivalent of the philosopher’s stone.
Obviously, they do not convert base metals into gold; instead they convert
disorganised legal text into structured and coherent legal rules that enable those
who work with the rules to use them in a systematic and effective way.

Model for Organising Litigation
There is a simple way to organise litigation based on a dispute of facts in a
manner that makes it more efficient. This organisation rests on organising the
legal rule that creates the relevant cause of action by dividing it into its elements
and consequences. The elements and consequences create the template for the
task of organising litigation by creating a framework. The author refers to this
framework as the model for litigation.
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This is some background for understanding the model. The type of rule that
allows one party to sue another is called a cause of action. A cause of action
possesses the basic structure that most other rules possess. As explained a legal
rule consists of a conditional statement that combines elements and
consequences. In litigation their operation is based on a naturally occurring
relationship between elements, facts and evidence:
1. Each element of a legal rule describes a category of fact.
2. The conditional statement that comprises the legal rule is so framed that a
legal rule applies to a set of facts when the set includes facts that fall within each
of the categories of facts that the element delineate.
3. When all the elements apply to the facts in the set of facts (or to put this in
another way, all of the elements are satisfied by the appropriate facts) the rule
applies to the set of facts.
4. When the rule applies to the set of facts it brings consequences to the parties.
5. In the course of a case a party will typically have to prove one or more of the
facts that are needed to satisfy one or more elements of the cause of action. A
party proves a fact by evidence.

Outline
The remainder of this text performs two related tasks:
1. Organising Law. It explains the nature of and techniques for organising law
using both micro analysis and macro analysis. Then it reveals the purpose of
organising law in these ways by showing the various applications of these
techniques.
2. Organising Litigation. It explains the nature of and techniques for organising
litigation that involves a dispute of facts. The technique for organising litigation
in a case build on the micro analysis of the legal rule that is the basis for the
litigation.

