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Preface 
  

 
Problem questions are a standard exercise for teaching law students about the 
law and for training the students in some important skills for working with law. 
For these reasons problem questions are also a common type of question for 
assessing law students in exams and assignments. Problem questions also help 
law students in their practical training because they imitate the task that lawyers 
perform when they advise a client, typically in circumstances where there is a 
possibility of litigation. 
 
Answering a problem question requires four fundamental legal skills that 
lawyers need. These are the skills of organising law, applying law to facts, 
interpreting law and writing law. 
 

This book explains how to answers a problem question. It does this by providing 
a model. Naturally this model incorporates advice on how to perform the four 
fundamental skills that are needed to answer a problem question. 
 
Chapter 1 sets out the model for answering a problem question in a diagram. 
The diagram takes the following form: 
 

Step Content 
Step 1. Performing Tasks for the Facts 
Step 2. Constructing a Framework 
Step 3. Applying Law 
Step 4. Interpreting Law 
        4.1 Identify the Meanings and Effects 
        4.2 Identify the Purpose and Object 
        4.3 Identify the Correct Meaning 
Step 5. Determining the Outcome 
Step 6. Writing the Answer 

Preface Diagram 1. Model for Answering a Problem Question 
 
The book has three parts: 
*  Chapter 1 explains the nature and use of problem questions. 
*  Chapters 2-7 explain in turn each of the steps in answering a problem 
question. 
*  Chapter 8 illustrates the task of answering a problem question. It sets up the 
illustration by presenting a problem question that is based on a set of 
hypothetical facts and a provision in a hypothetical statute. It then states the task 
to be done which is to advise one of the parties. The ensuing illustration 
proceeds through each of the six steps in turn. It performs each step and where 
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appropriate gives advice. In concludes by presenting a version of the answer. 
Needless to say there is often room to argue as to what should or should not be 
in an advice or there can be different ways of saying the same thing. 
Consequently the answer that Chapter 8 presents is not holy writ, merely an 
illustration. 
 
Christopher Enright 
11 November 2015 
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Introduction 

Discussion in this publication refers to items such as a statute or a meaning of an 
ambiguous provision. Often these are part of a collection, list, range or set of 
items. Frequently the text puts them in a diagram where they represent a model 
or a step on the way to explaining a model. The purpose here is to explain the 
labelling system used to refer to these items.  
 

Describing Items 
Labelling Items 

There are several aspects to labelling the items in a set, range, list or collection. 
These are name, number, letter and designating a set of items. 
 
Name 
The name of an item commences with a capital letter. Some examples are 
Element, Statute and Meaning. 
 
Number 
Items in a set, range, list or collection are generally numbered. For example, the 
elements of a legal rule are labelled Element 1, Element 2, Element 3 and so on. 
These numbers are ways of identifying elements and distinguishing one from 
another. They are generally not intended to create any list according to 
preferences or values. 
 
Letter 
Items in a set, range, list or collection can be lettered. For example a list of 
statutes can be Statute A, Statute B and so on. 
 
Designating a Set of Items 
It is useful to designate a set of items with a single and simple tag. Here is an 
outline. The basic proposition is that a simple and obvious tag has two aspects: 
1. Description. Use a written label on the items as a tag or description. Put it in 
plural form. Thus a tag for a set of statutes would be ‘Elements’.  
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2. Numbers. After the tag add a space then a compound numerical tag consisting 
of three items: 
   2.1  The number of the first item in the set. 
   2.2  A hyphen. 
   2.3  The number of the last item in the set.  
Here are two illustrations: 
1. A set of six elements would be Elements 1-6.  
2. A set of elements where the number can vary from situation to situation is 
written as Elements 1-n. 
 
1. Naming the Items 
The item has a name, which is usually obvious. For example each statute in a set 
of statutes would bear the name ‘Statute’, and each elements in a set of elements 
would be ‘Element’. 
 
2. Numbering the Items 
There are two possibilities for the numbering of a set, list or range of items: 
1. There can be a fixed number in the set. 
2. There can be a variable number in the set. 
 
2.1 Fixed Number in the Set 
In a particular instance there may be a specific number of items in a set. For 
example a particular legal rule might be composed of five elements. In this case 
the first and last numbers designate the number of items in the set or range. In 
this example of a set of five elements, one would designate the set as ‘Elements 
1-5’. 
 
2.2 Variable Number in the Set 
Sometimes the text refers to a set or a list in general terms in cases where the 
number of items in the set can vary from situation to situation. In this event, the 
way to go is to number the last item with the symbol ‘n’. To refresh readers, ‘n’ 
stands for however many there are on a particular occasion. An example would 
be a general discussion about elements of a legal rule. In this case the 
possibilities vary from legal rule to legal rule. Thus the designation of this set of 
items is Elements 1-n.  
 

Null Option 
There is a special case with options where one of the options is to do nothing 
and leave things as they are. This occurs, for example, with the proposed 
making of a statute where one option is just not to enact a statute. In a case such 
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as this the option is labelled with the symbol for nought, namely ‘0’. Thus the 
option not to enact a statute is designated as Statute 0. Statute 0 represents the 
null option – it is the option for a legislature not to enact a statute on a topic 
whereas Statutes 1, 2 3 and so on are options for different versions of a statute 
on a topic (on the basis that there is no form of a statute that can better present 
conditions). Given this the full set or range of possible statutes for a legislature 
to enact consists of Statutes 0-n. 
 

Corresponding Items 
Sometimes there are sets with corresponding items. This can occur for a number 
of reasons. Here are two examples: 
1.  For making and interpreting law, items correspond because of causation. 
Each version of a statute on a subject and each meaning of an ambiguous 
provision will cause an effect if a legislature enacts the statute or if a court 
declares the meaning to be legally correct. 
2.  In the model for litigation, elements and facts correspond because each 
element delineates a category of facts so that in a particular case the element is 
satisfied by a fact that falls within that category. Similarly, facts and evidence 
correspond because each fact is proved or potentially provable by some 
evidence. 
 
Single Relationships 
Corresponding items are labelled with the same number or letter. Here are some 
illustrations: 
1.  Statutes, Meanings and their Predicted Effects. Statute 0 is predicted to cause 
Effect 0, Statute 1 is predicted to cause Effect 1, Statute 2 is predicted to cause 
Effect 2 and so on. Meaning 1 is predicted to causes Effect 1, Meaning 2 is 
predicted to cause Effect 2 and so on. Similarly, Statute X (or Meaning X) is 
predicted to cause Effect X while Statute Y (or Meaning Y) is predicted to cause 
Effect Y.  
2.  Facts Satisfying Elements. Fact 1 is the label given to a fact that fits within or 
satisfies Element 1, Fact 2 is the label given to a fact that fits within or satisfies 
Element 2 and so on. 
3.  Evidence Proving Facts. Evidence 1 is the label given to evidence that might 
prove or has proved Fact 1, Evidence 2 is the label given to evidence that might 
prove or has proved Fact 2, and so on. 
 
Collective Relationships 
It is possible to use labels of correspondence to make collective statements. Here 
are some examples: Statutes 0-n are predicted to cause Effects 0-n, while 
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Evidence 1-n is capable of proving Facts 1-n. To construe these collective 
statements properly it is necessary to apply the maxim reddendo singula 
singulis. Literally this says that each is rendered on their own. In plainer 
language, the items are to be taken singularly so the each item in the first list is 
paired with the corresponding item in the second list. The adverb ‘respectively’ 
captures this notion. 
 

Two or More Version of an Item 
There may be two or more versions of an item. Additional letters or numbers 
can distinguish the different versions. For example: 
1.  If Element 2 is ambiguous because it has two meanings, the versions of 
Element 2 can be designated Element 2A and Element 2B. 
2.  There can be two versions of a fact. There are two major possibilities: 
   2.1  In a case there may be two versions of Fact 2 because the plaintiff 
propounds one and the defendant propounds the other. These can be designated 
‘P’ and ‘D’ to signify the plaintiff and defendant’s version. Thus the two 
versions are Fact 2P and Fact 2D. 
   2.2  After investigating the facts of a case the defendant may find that there is 
evidence to support two versions of one of the facts in their case. These are facts 
that the defendant could use to rebut the plaintiff’s satisfying Element 3. The 
defendant or the court could designate these as Fact 3D.1 and Fact 3D.2.  
 

Subdivisions of Items 
It is possible to designate subdivisions of an item with a numbering system that 
invokes the form but not the meaning of decimal points. Thus if Element 2 has 
three sub-elements, one can designate them as Element 2.1, Element 2.2, and 
Element 2.3. If Element 2.2 has three sub-elements we can designate these as 
Element 2.2.1, Element 2.2.2 and Element 2.2.3. Obviously this form of 
numbering adapts to any number of levels of subdivision. 
 

Possibilities: ‘X’, ‘Y’, Etc 
Sometimes the text needs to refer to any option, that is, to an option in general 
terms. Conveniently this is labelled with a capital letter. Commonly, this is the 
letter X, so that a general option for a legislature wishing to pass a statute is 
Statute X. Naturally, if there is a need to refer to more than one option additional 
letters may be used. For example, there could be reference to Statute X and 
Statute Y; in this case Statute X is one possible statute and Statute Y is another 
possible statute. 
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Signifying Relationships 
Sometimes it is necessary to signify a relationship between two items. This can 
be done using standard symbols. This table sets out the major possibilities: 
 

Symbol Relationship Illustration 
< Less than X<Y. X is less than Y. 
> Greater than X>Y. X is greater than Y. 
= Equals X=Y. X equals Y, 
≠ Not Equals X≠Y. X does not equal Y. 
≈ Approximately Equals X≈Y. X is approximately equal to Y. 
≡ Congruence Relationship X≡Y. X is congruent with Y. 
≅ Isomorphic X≅Y. X is structurally identical to Y 

Labels Diagram 1. Symbols for Relationships 
 

Listing Items 
Where there is a list, for example a list of the meanings of an ambiguous 
provision, we can set these out in the text as a series – Meaning 1, Meaning 2 ... 
Meaning n. In the text, as we have noted, the range can be efficiently 
represented as Meanings 1-n. In a table they are set out as a list in the following 
way: 
 

Meanings 
Meaning 1 
Meaning 2 
Meaning n 
Labels Diagram 2. List of Meanings 

 
In this presentation it is not strictly necessary to include Meaning 2. Indeed, it is 
actually redundant, when n=2. However, it usefully emphasises the sense of a 
list that sets out the range of options or possibilities.  
 

Diagrams 
Lists in a table can be connected to become a diagram or figure. This can 
involve corresponding items. A useful illustration consists of a diagram that has 
two major columns that match corresponding items. One column sets out the 
meanings of an ambiguous provision in a statute in Statute X and the other sets 
out the effect for the whole statute that each meaning is predicted to cause. Here 
is the illustration: 
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1 2 3  
Meanings →  Effects 1 
Meaning 1  Effect 1 2 
Meaning 2  Effect 2 3 
Meaning n  Effect n 4 

Labels Diagram 3. Meanings and Effects 
 
This diagram functions in the following way: 
* Column 1 shows the meanings of the ambiguous provision, being Meanings 1-
n. 
* Column 3 shows the effect of the statue that each meaning is predicted to 
cause if a court chooses them as the legally correct meaning of the ambiguous 
provision. Let us flesh this out. Every statute that is enacted causes a number of 
outcomes. The author refers to the full collection of outcomes that a statute is 
predicted to cause as an effect. When a court interprets a statute it is faced with 
the basic options in terms of the range of meanings of the ambiguous provision 
that gives rise to the need to interpret the statute. The diagram labels these 
meanings as Meanings 1-n. If a court decides that Meaning 1 is the legally 
correct meaning of the ambiguous provision that decision is likely to have an 
impact on the effect that the whole statute will cause. Column 3, as stated, sets 
out this effect, the effect of the whole statute, for Meaning 1. In a similar way it 
sets out the effect for each other meaning of the ambiguous provision. This 
method of identifying the effects of each meaning caters for the constitutional 
rule in each Australian jurisdiction that requires a court to interpret a statute in 
the way that will ‘best achieve’ the purpose and object for which the legislature 
enacted the statute. Now the purpose or object of a statute is to cause some 
effect or outcome. Hence the term ‘Effect’ aligns directly with purpose and 
object (which of course is why the table includes it). 
* Column 2 contains an arrow pointing from the Column 1 to Column 3, thereby 
indicating that each meaning in Column 1 is predicted to cause the statute to 
have the corresponding effect in Column 3. 
* Columns 1-3 indicate meanings and their predicted effects. Assume for the 
purposes of the explanation that a court is interpreting an ambiguous provision 
in Statute X that has Meanings 1-3: 
    1. If a court chooses Meaning 1 as the legally correct meaning the prediction 
is that Statute X will cause Effect 1. 
    2. If a court chooses Meaning 2 as the legally correct meaning the prediction 
is that Statute X will cause Effect 2. 
    3. If a court chooses Meaning 3 as the legally correct meaning the prediction 
is that Statute X will cause Effect 3. 
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Probability 
A number of symbols are used for probability. This diagram shows the common 
symbols and their meanings: 
 
Symbol Meaning 
P(A) probability that event A occurs  
P(B) probability that event B occurs  
P(A B) probability that event A or event B occurs (A union B) 
P(A B) probability that event A and event B both occur (A intersection B) 
P(A’) probability that event A does not occur  
P(A | B) probability that event A occurs given that event B has occurred 

already (conditional probability) 
P(B | A) probability that event B occurs given that event A has occurred 

already (conditional probability) 
P(B | A’) probability that event B occurs given that event A has not occurred 

already (conditional probability) 
φ the empty set = an impossible event  
S the sample space = an event that is certain to occur  

Labels Diagram 4. Symbols Used for Probability 
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Introduction 

This summary outlines a model for answering a problem question. This model 
constitutes a step by step guide to performing the task.  
 

Model for Answering a Problem Question 
The model for answering a problem question incorporates another model, 
namely the model for interpreting a statute. The discussion explains how the full 
model for answering a problem questions blends the two models. 
 
Basic Model for Answering a Problem Question 
There are six tasks or steps in the proposed method for answering a problem 
question. These are set out in Chapters 2-7 as the following table indicates: 
 

No of Task Nature of Task Location of Task 
Step 1 Performing Tasks for the Facts Chapter 2 
Step 2 Constructing a Framework Chapter 3 
Step 3 Applying Law Chapter 4 
Step 4 Interpreting Law Chapter 5 
Step 5 Determining the Outcome Chapter 6 
Step 6 Writing the Answer Chapter 7 

Summary Diagram 1. Basic Model for Answering a Problem Question 
 
Model for Interpreting a Statute 
Step 4 involves interpreting law, to be specific, interpreting a statute. The how 
to do it guide for this task is a model for interpreting a statute. The diagram 
below sets out the model for interpreting a statute in simple or basic form; this 
sets up the reader for the ensuing explanation of how the model for answering a 
problem question incorporate the model for interpreting a statute: 



xxviii Summary 
  

 

 

Step Nature of Task 
Step 1 Organise the Legal Rule 
Step 2 Identify the Issues 
Step 3 Identify the Meanings and Effects 
Step 4 Identify the Purpose and Object 
Step 5 Identify the Correct Meaning 
Step 6 Write the Opinion 

Summary Diagram 2. Model for Interpreting a Statute 
 
Blended Model for Answering a Problem Question 
The full model for answering a problem question involves blending the two 
models. It so happens, too, that some steps for answering a problem question 
cover some the ground covered by some of the steps for interpreting law. To 
commence the explanation the diagram below sets out the steps for interpreting 
a statute that are already covered in the general treatment of answering a 
problem question: 
 

Answering a Problem Question Interpreting a Statute 
Step Content Step Content 
1. Performing Tasks for the Facts   
2. Constructing a Framework 1. Organising the Legal Rule 
3. Applying Law 2. Identify the Issues 
4. Interpreting Law   
5. Determining the Outcome   
6. Writing the Answer 6. Write the Opinion 

Summary Diagram 3. Steps for Two Models 
 
This means that the discussion of interpreting law or interpreting a statute 
focuses on the three steps that are unique to that task. These are: 
* Step 3 Identify the Meanings and Effects 
* Step 4 Identify the Purpose and Object 
* Step 5 Identify the Correct Meaning 
The way to do this is to subsume them within Step 4 Interpreting Law. This 
means that Step 4 now takes the following form: 
 

Step 4. Interpreting Law 
        4.1 Identify the Meanings and Effects 
        4.2 Identify the Purpose and Object 
        4.3 Identify the Correct Meaning 

Summary Diagram 4. Step 4 Interpreting Law 
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On this basis the merged, combined or comprehensive model for answering a 
problem question possesses the following structure: 
 

Step Content 
Step 1. Performing Tasks for the Facts 
Step 2. Constructing a Framework 
Step 3. Applying Law 
Step 4. Interpreting Law 
        4.1 Identify the Meanings and Effects 
        4.2 Identify the Purpose and Object 
        4.3 Identify the Correct Meaning 
Step 5. Determining the Outcome 
Step 6. Writing the Answer 

Summary Diagram 5. Answering a Problem Question: Comprehensive Model 
 

Step 1. Performing Tasks for the Facts 
Chapter 2 Performing Tasks for the Facts describes Step 1, which covers 
performing some tasks with facts that might arise in a problem questions. The 
approach here is governed by the fact that problem questions train students in 
some of the skills for litigation. It will orient readers if the starting point for 
fixing the facts consists of explaining how this tasks works for litigation, then to 
explain how the task is done in answering problem questions.1 
 
Fixing the Facts in Litigation 
Creating Statements 
A litigation lawyer should ideally create two types of statements. These are 
statements from witnesses and an overall statement of the facts of a case. 
Depending on circumstances it is generally possible to make a statement more 
user friendly by using various devices. The following are basic and obvious: 
1. Numbering paragraphs 
2. Using headings and subheadings 
3. Creating a table of contents from the headings, subheadings and paragraph 
numbers 
4. Creating a table of relevant persons including parties and witnesses, which is 
especially useful in a case where there are lots of relevant persons. 
5. Creating any other tables that will assist a reader to find information in the 
statement or to set out information that benefits from being in the form of a 
table. 
  
 

1. Enright, Christopher (2015) ‘How to Organise Law and Litigation’ Maitland 
Press, Newcastle 
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Witness Statements 
A lawyer takes statements from witnesses or potential witnesses. A neat way to 
label them is by reference to the party for whom they give evidence, a number 
and the name of the witness. Thus PWS5 Jenny Smith refers to the plaintiff’s 
witness statement number 5 where the witness is Jenny Smith. 
 
It is possible to make a witness statement more useful by using footnotes to 
indicate evidence to support a fact. To do this the statement recounts the alleged 
facts then inserts a footnote indicating the witness statement that contains the 
evidence and the number(s) of the relevant paragraph(s) in the witness 
statement. 
 
Statement of Facts 
If a litigation lawyer wants to organise their file and their case an obvious 
technique is to construct an overall statement of the facts of the case. To explain 
this process, assume that a lawyer is acting for a plaintiff. The starting point for 
the lawyer is to obtain a statement from the plaintiff of the facts of the case as 
the plaintiff knows them. At some later stage the plaintiff should find out the 
facts that are alleged by the defendant. A plaintiff is entitled to know this 
because the rules of natural justice require each party to inform the other party 
of the facts of their case and of the nature of the evidence that can be used in an 
attempt to prove their case. 
 
When the plaintiff’s lawyer has the facts of both the plaintiff and defendant the 
ideal is to amalgamate the two statements to make them one consolidated 
statement. Where the parties agree the statement just tells the facts, and where 
the parties disagree the statement indicates that there is disagreement and recites 
each version. 
 
Fixing the Facts in Problem Questions 
Facts in a problem question are fixed or frozen, so the approach for a problem 
question differs from litigation in this respect. They are also hypothetical. These 
characteristics affect what needs to be done. There are three basic tasks: 
1.  Assume that the facts are proved. 
2.  Organise the facts. 
3.  Resolve any problems with the facts. 
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Step 2. Constructing a Framework 
Chapter 3 Constructing a Framework explains how to set up a framework to 
encompass all the possible parties to litigation and causes of action that are 
potentially relevant to the facts. 
 
Simple Cases 
In the simple case with problem questions (and with litigation) there are only 
two parties, one permutation of parties and one cause of action. One of the 
parties, the plaintiff, is suing the other party, the defendant. In this case the task 
is to divide the cause of action into its elements and consequences as part of the 
standard process of organising a legal rule. Then the task of answering the 
problem question is to apply the standard technique to this one cause of action 
and the two parties involved.  
 
This standard technique, as will be explained later in this article, involves 
checking each element of the cause of action against the facts in order to 
ascertain if the cause of action is available to the plaintiff. Sometimes when one 
checks the elements against the facts there is doubt as to whether the element 
does or does not apply to one of the facts. This happens when the element is 
ambiguous. It has two or more meanings, and according to at least one meaning 
the element applies to the fact in question while according to another meaning it 
does not apply to that fact. 
 
In these cases, to complete the task of applying the law to the facts it is 
necessary to resolve the ambiguity by interpretation. In a problem question, in 
most cases the lecturer inserts at least one question of interpretation purely to 
enhance the problem question as a training exercise. 
 
Complex Cases 
A complex case will not be confined to two parties, one permutation of parties 
and one cause of action. It can have one or more of the following features – 
more than two parties, more than two permutations of parties and more than one 
cause of action. While a simple case does not require an elaborate framework a 
more complicated case does. It requires a framework that is sufficiently 
elaborate to avoid lawyers becoming lost in the complexity. This framework is a 
way of setting out three aspects of the problem in a systematic and accessible 
way. These aspects are as follows: 
1.  Permutations of Parties. To create this part of the framework it is necessary 
to work out the possible permutations of parties to the case. 
2.  Possible Causes of Action. To create this part of the framework it is 
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necessary to work out the possible causes of action that any party might bring 
against any other party. In other words it is necessary to determine which 
permutations of parties potentially involve a cause of action. 
3.  Organising Causes of Action. To create this part of the framework it is 
necessary to organise each cause of action by dividing it into its elements and 
consequences as part of the standard process of organising a legal rule.  
Once you have constructed the framework it is possible to proceed with the core 
part of the task of answering the problem question. This, as stated above, 
involves checking each element of the cause of action against the facts in order 
to ascertain if the cause of action is available to the plaintiff.  
At this stage, the reader might like to glance at this framework in order to 
understand this basic point (and with the advantage that it gives the reader an 
idea as to what the finished product of this framework looks like). It comprises 
Diagram 3.11 Complete Framework on pages 26-27. 
 
Organising Law 
Organising legal rules is a fundamental task with law. This is so because it is a 
necessary preliminary for performing a number of tasks with or in relation to the 
rule. These include understanding the rule, learning the rule, using the rule in 
litigation or transactions, interpreting some part of the rule and writing a 
description of the rule. 
 
The skill of organising law is relevant in three places in the answering of a 
problem question: 
1. Creating a Framework. It is part of the process of creating a framework for 
organising complex cases. 
2. Applying Law to Facts. It is a prerequisite for the tasks of applying law to 
facts to see if a legal rule applies to a set of facts. 
3. Interpreting a Statute. It is a prerequisite for the tasks of and interpreting a 
statute.  
Obviously once the law has been organised for one purpose (eg creating a 
framework for organising a complex case) the structure that has been created by 
the process organisation is available for any other purpose (eg applying law and 
interpreting law). 
 
The key proposition that underlies organising law is that most legal rules, 
including legal rules that create a cause of action, possess a standard pattern. 
They have three parts: 
1. Elements. Elements determine the scope or sphere of operation of the rule. 
Each element delineates a category of facts. A legal rule applies to a set of facts 
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when the set of facts contains facts that fit within each of the categories of facts 
delineated by the elements of the rule. In other words, elements define the part 
of the world to which the rule applies. 
2. Consequences. When a legal rule applies to a set of facts it brings 
consequences. For example, in civil law a successful plaintiff typically receives 
damages as compensation for their loss while in criminal law a guilty defendant 
receives some form of punishment. 
3. Conditional Statement. A legal rule is framed as a conditional statement. It 
says in effect: ‘When a plaintiff proves in court the types of facts delineated by 
the elements, the consequences in the legal rule apply to the one or more of the 
parties.’ 
 

Step 3. Applying Law 
Chapter 4 Applying Law describes the tasks of determining whether a legal rule 
applies to a set of facts, a task that is fundamental to the operation of law. The 
method for this task involves taking each cause of action for each permutation of 
parties in turn. Then one uses the same technique for each cause of action for 
applying each cause of action to the facts. It consists of the following steps: 
1.  Go through each element of the cause of action in turn. 
2.  Check each element against all of the facts. 
3.  You will obtain one of three answers for each element – yes, no or maybe. 
4.  A ‘yes’ answer means the element is satisfied. It is necessary for each and 
every element to be satisfied for the cause of action to apply to the case. 
5.  A ‘no’ answer means that the element is not satisfied. If even one element is 
not satisfied the cause of action does not apply to the facts. 
6.  A ‘maybe’ answer means that the element may or may not apply to the facts. 
This happens because the element is ambiguous, which means it has at least two 
meanings and possibly more. This element throws up a ‘maybe’ answer because 
according to at least one meaning the element applies to the fact in question and 
according to at least one other meaning the element does not apply to the fact in 
question 
7.  Where there is a ‘maybe’ answer it is necessary to resolve it by 
interpretation. In a real case, a court will interpret the ambiguous element and 
decide which meaning is the legally correct meaning. The outcome of a court’s 
interpreting the ambiguous part of the cause of action is to turn the ‘maybe’ into 
a definite ‘yes’ or a definite ‘no’. In a problem question a student presents and 
possibly weighs the arguments that a court could use when interpreting the 
ambiguous element in the cause of action. 
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Step 4. Interpreting Law 
Chapter 5 Interpreting Law describes how to interpret a statute. The starting 
point consists of the two basic rules of interpretation, the purpose and object rule 
and the extrinsic material rule. 
 
Rules of Interpretation 
Purpose and Object Rule 
A statutory requirement in the Interpretation Act of each Australian jurisdiction 
commands a court or an official to interpret a statute (and an instrument made 
under a statute) by reference to its purpose or object, that is, the policy of the 
legislature that enacted the statute. In other words courts must interpret a statute 
not only in accordance with the letter of the law but, within the limits that the 
words of the statute impose, they must interpret by reference to the spirit of the 
law. This rule operates in the Commonwealth, the six states – Queensland, New 
South Wales, Victoria, Tasmania, South Australia, Western Australia – and three 
major territories, Norfolk Island, the Northern Territory and the Australian 
Capital Territory. This rule takes much the same form and effect in each 
jurisdiction. It is known as the purpose and object rule because it requires a court 
to interpret a statute by choosing the meaning that will ‘best achieve’ the 
purpose and object of the statute. The legislation authorising courts to interpret 
statutes by reference to their purpose and object is set out in this table: 
 

Acts Interpretation Act 1901 (Cth) s15AA  
Acts Interpretation Act 1954 (Qld) s14A  
Interpretation Act 1987 (NSW) s33  
Interpretation of Legislation Act 1984 (Vic) s35  
Acts Interpretation Act 1931 (Tas) s8A  
Acts Interpretation Act 1915 (SA) s22  
Interpretation Act 1984 (WA) s18  
Interpretation Act 1979 (NI) s10C  
Interpretation Act (NT) s62A  
Legislation Act 2001 (ACT) s1392  
Summary Diagram 6. Legislation Creating the Purpose and Object Rule 

 
Extrinsic Material Rule 
To assist a court in this task there is an ancillary provision in all jurisdictions 
(except South Australia) that allows a court to look at extrinsic material; that is, 
material that is not part of the statute, for the purpose of identifying the purpose 

  
 

2. This replaces the provision that was in s11A of the Interpretation Act 1967 (ACT). 
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and object or the meaning of the statute. The legislation authorising courts to use 
extrinsic material when they interpret statutes is set out in this table: 
 

Acts Interpretation Act 1901 (Cth) s15AB  
Acts Interpretation Act 1954 (Qld) s14B  
Interpretation Act 1987 (NSW) s34  
Interpretation of Legislation Act 1984 (Vic) s35  
Interpretation Act 1984 (WA) s19  
Acts Interpretation Act 1931 (Tas) s8B  
Interpretation Act (NT) s62B  
Legislation Act 2001 (ACT) s1393 
Interpretation Act 1979 (NI) s10D 
Summary Diagram 7. Legislation Creating the Extrinsic Material Rule 

 
Model for Interpreting Law 
There is a model for interpreting a statute by reference to its purpose and object. 
It incorporates five steps that are set out in the following table: 
 

Step 1  Organising the Rule 
Step 2  Identifying the Issues 
Step 3  Identifying the Meanings and Effects 
Step 4  Identifying the Purpose and Object 
Step 5  Identifying the Correct Meaning 
Step 6 Writing the Opinion 

Summary Diagram 8. Model for Interpreting a Statute 
 
As explained both above, and also in Chapter 1, the model for answering a 
problem question incorporates this model. 
 

Step 5. Determining the Outcome 
Chapter 6 Determining the Outcome deals with the bottom line. The whole point 
to the exercise is to take each cause of action that is involved in the problem, 
and determine whether it applies to the facts in the question. To answer this 
question it is necessary to apply each element of each legal rule to the facts. One 
measures the element against each fact asking whether the element applies to the 
fact. For an element to apply to a fact it is necessary that the fact fits within the 
category of facts delineated by the element. There are three possible outcomes: 
1. Element Applies. Each of the elements clearly applies to a fact in the set of 
  
 

3. This replaces the provision that was in s11B of the Interpretation Act 1967 (ACT). 
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facts. In this case the rule applies to the facts. This means that the consequences 
designated by the legal rule apply to one or more of the parties to the case. 
2. Element Does Not Apply. At least one of the elements clearly does not apply 
to a fact in the set of facts. In this case the rule does not apply to the facts. This 
means that the consequences designated by the legal rule do not apply to any of 
the parties to the case. 
3. Doubt as to Whether Element Applies. Some of the elements apply to a fact in 
the set of facts, but there is doubt as to whether one or more other elements 
apply. These doubts arise from the fact that there are words or phrases in these 
elements that are ambiguous. According to at least one meaning of the 
ambiguity the element applies to the facts but according to at least one other 
meaning the element does not apply to the facts. In this case, it is necessary to 
interpret the relevant words or phrases. The effect of interpreting the word or 
phrase is to determine which meaning or meanings of these elements are legally 
correct. Once this has been done the next task is to apply these elements to the 
facts. There are two possible outcomes: 
   3.1  Rule Applies. In each case the element applies to the facts. In this case the 
legal rule applies to the facts.  
   3.2  Rule Does Not Apply. In at least one case an element does not apply to 
the facts. This means that the legal rule does not apply to the facts. 
 

Step 6. Writing the Answer 
Chapter 7 Writing the Answer provides assistance in writing an answer. Chapter 
8 follows up on this by illustrating an answer. Chapter 7 and 8 provides 
assistance in three ways: 
1. Method. There are some simple truths that determine the best format for 
writing an answer to a problem question. The starting point for explaining this 
format is that previous discussion has described an organised step-by-step 
approach to working out the answer. Given this, the key to writing a clear 
answer is to convert the method that underlies how we derived the answer into 
the method that best enables us to organise the answer. The discussion of 
writing the answer in Chapter 7 explains this method. 
2. Common Errors. Chapter 7 identifies some common errors so that students 
may better avoid them.  
3. Illustration. Chapter 8 illustrates the advice with a worked example. 
 


