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A further special submission

Unilaterally, at the beginning of May, 2009, the Australian
Crime Commission has downgraded itself to a mere crime in-
telligence agency.
  To use the ACC’s own words, pronounced on its internet
website, it was now “Australia’s national criminal intelligence
agency”.
  Just two months previously, on 1 February, the website had
boasted: “Simply, the ACC is a criminal intelligence and in-
vestigative body.”
  I thus documented the further downgrading developments in
a special further submission to the parliamentary committee
dated 1 July, 2009.
  I explained that its more limited role, the ACC now referred to
itself on its website simply as an agency, rather than a commis-
sion, even though it acknowledged that it was established under
the Australian Crime Commission Act 2002 as a statutory au-
thority. It nominated itself as a “niche, complementary agency
that delivers specialist capabilities and intelligence to other agen-
cies in the law enforcement community and broader government”.
  Previously on its website, in a profile of itself, the ACC had
referred to itself as  a commission, with “both intelligence and
investigate functions and capabilities”.
  Under a new section on the ACC website, referring to fre-
quently asked media questions, the ACC itself posed the ques-
tion: Does the ACC make arrests?
  “The ACC does make arrests,” it explained, “however we
are primarily a criminal intelligence agency. As Australia’s
national criminal intelligence agency we regularly share in-
telligence relating to serious and organised crime with fed-
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eral, state and territory law enforcement agencies. We know
from our partner agencies that ACC intelligence disseminations
have greatly assisted their criminal investigations and subse-
quent arrests, charges and prosecutions.”
  Several weeks after the ACC pronouncement, when the new
chief executive officer of the ACC, Mr John Lawler, who had
taken over from 1 March, was quizzed before a parliamentary
estimates committee hearing on 26 May, he said:  “I must em-
phasise that the purpose of the Outlaw Motor Cycle Gang
National Intelligence Task Force and the Serious and Organ-
ised Crime National Intelligence Task Force is not for the ACC
in and of itself to make arrests. Our role is to gather intelli-
gence and target information and provide that irresistible tar-
get information to our partner agencies, particularly in the
context of OMCGs, the state and territory police, for action,
either with the ACC or by that jurisdiction, in a unilateral way.”
  It was not until nearly two months later that the report of the
PJC was tabled in parliament covering its review of the ACC’s
annual report for 2007-08 and my special submission and evi-
dence at a hearing on 24 March featuring my recommenda-
tion for a special review of the role and priorities of the ACC.
  Inexplicably, the report made no reference to the recom-
mended review even though the chairman, Senator Steve
Hutchins, had stated during the hearing that he agreed with
the submission.
  The report did mention that the Committee “thanks Mr Bob
Bottom, whose expertise with organised crime matters has
greatly assisted the committee during this inquiry” and quoted
from both my submission and evidence, relating to a decrease
in the number of charges and arrests by the ACC and how it
was contended that that could be attributed to its transforma-
tion from a law enforcement agency to a gatherer and
disseminator of criminal intelligence.
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    The committee report continued to refer to the ACC as “Aus-
tralia’s national criminal intelligence and investigation agency”
and noted that the ACC’s “work involves the collection and
dissemination of criminal intelligence, and undertaking crimi-
nal investigations with and for its partner agencies”.
  The report subsequently stated that the committee “accepts
the importance of the ACC’s role in collecting and dissemi-
nating criminal intelligence between national police forces.
The committee also notes that the ACC is not intended to be
an eighth Australian police force.”
  The changing role of the ACC was more specifically empha-
sised by the deputy chair of the PJC, Senator Sue Boyce, when
speaking to the PJC report in the Senate on 17 June. “It has
become,” she said, “a truly national criminal intelligence and
investigation agency, with greater focus continuing to be put
on the intelligence side of its work.” She then referred to sta-
tistics in my submission showing that during 2006-07 the NSW
Crime Commission was responsible for 445 arrests, compared
with the ACC’s 176, with the NSW figure achieved with a
staff of just 110 compared to the 619 employed by the ACC.
  “The ACC, I think quite rightly, explains the drop in the ar-
rests by emphasising the change in the focus of its operations.
They told our committee that the investigations of many of-
fences are best carried out by Australia’s police forces, with
the ACC working more on national intelligence.”
  Only one member of the PJC, Mr Jason Wood, a former Vic-
torian policeman who has had the experience of investigating
organised crime, publicly queried the reduced role and priori-
ties of the ACC, when speaking in the House of Representa-
tives on the same day that Senator Hutchins and Ms Boyce
tabled the report in the Senate.
  “Regarding the Australian Crime Commission, it appears to
me,” said Mr Wood, “that it has dropped its investigative arm



181

almost completely. Is this something which the government is
intending - to have the ACC focus on intelligence only, with
very little investigation?”
  The Attorney-General, Mr Robert McClelland, replied: “The
capacity of the Australian Crime Commission to undertake its
primary role of investigating and intelligence would be im-
peded by expecting it to undertake policing work.”
  Five days later, when the ACC report was tabled in the House
of Representatives, Mr Jason Wood again spoke up, saying
that a number of things in the report “greatly concern me”.
  Referring in particular to ACC staff cuts, he said, “It has had
its staff cut from 688 to 584, which is a net loss of 104 person-
nel. More concerning to me, though, is the issue of seconded
state and territory police and the AFP members who have been
working on investigations at the ACC. In the old days under
the previous government, the Howard government, we had up
to 150 such personnel. That figure is now down to between 20
and 30 members. Those in this House may be wondering about
the significance of this. There is a huge significance concern-
ing the powers of the seconded members. Those working for
the ACC as full-time staff under the act do not have a power to
arrest and they do not have the right to carry firearms. It is
only the seconded members who have that right. So when you
are sending those seconded members home you are actually
losing the investigation capacity of the ACC. It greatly sad-
dens me that the ACC is going hell for leather down the path
of an intelligence gathering law enforcement agency only and
really losing its investigative capacity.”
  For much of the time while the report was being compiled, a
delegation of PJC members headed by chairman Steve
Hutchins spent nearly a month overseas studying and consult-
ing with law enforcement agencies in Canada, the United
States, Italy, Austria, the United Kingdom and the Netherlands.



182

  An impressive 143 page report tabled in both houses of fed-
eral parliament on 25 June concluded: “While the delegation
found many lasting impressions of the problems and solutions,
Mr [Antonia] Costa, Director General of UNODC [United
Nations Office on Drugs and Crime] best articulated a way
forward: ‘In my view, efforts to fight organised crime must
become operational.’”
  Such a telling assessment could now be ignored by the PJC
in relation to the ACC.
  At a commonwealth level, it was intriguing that on its website,
the ACC previously posted a page listing a Statement of Ex-
pectation attributed to the Minister for Home Affairs, the port-
folio most directly responsible, in which it was stated that the
Minister’s expectation was that the ACC would “counter seri-
ous and organised criminal activity in Australia through the
conduct of intelligence operations and investigations”. It was
withdrawn, with a notice stating the ACC was “consulting”
the Minister, Mr Brendan O’Connor (who took over from Mr
Bob Debus from 6 June) on a “revised Statement of Expecta-
tions”.
  What had been unfolding is an abrogation of what was agreed
upon between the commonwealth and the states and territo-
ries in 2002 when the ACC was established to replace the Na-
tional Crime Authority (NCA) to operate as a standing royal
commission, with its investigative scope upgraded with the
absorption of the Australian Bureau of Criminal Intelligence
(ABCI) and the Office of Strategic Crime Assessments
(OSCA).
  The ACC had thus been relegated to a glorified combination
of the ABCI and OSCA - without the all-important investiga-
tion component of the superseded NCA.
  Mr McClelland’s predecessor as Attorney-General, Mr Darryl
Williams, had made the position clear when he put the final
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ACC legislation through parliament on 2 December 2002. “It
will establish national criminal intelligence priorities, under-
take intelligence collection and analysis and investigate crimi-
nal activity of national significance. In short, it will be Aus-
tralia’s premier organised crime fighting body, well equipped
to deal with the law enforcement challenges facing Australian
in the 21st century.”
  In a bi-partisan approach, both sides of politics, through a
review of the legislation by the then Parliamentary Joint Com-
mittee, committed themselves to supporting an “enhanced law
enforcement capacity” for the ACC to conduct  “intelligence
led investigations of criminal activity of national significance,
including the conduct and/or co-ordination of investigative
and intelligence task forces”.
 Nationwide, again on a bi-partisan basis, hansard records show
that every state and territory emphasised the enhancement of
investigative capacity under the ACC when passing comple-
mentary legislation, with all agreeing to fund their share of
the cost of state and territory secondees.
  The NSW parliament was assured that the ACC “would re-
tain an in-house investigative capacity, in addition to the ca-
pacity provided by seconded police or under joint task forces”.
  In the Victorian parliament it was stressed that, “Like its pred-
ecessor, the ACC has an investigative role ... the ACC also
has a new criminal intelligence role.”
 In the Queensland parliament, it was explained that the “func-
tions of the ACC have been expanded in recognition of its
greater role to include the ability to conduct intelligence op-
erations in addition to its investigative functions.”
  The South Australian parliament welcomed the fact that the
“new powers of the ACC will allow it to more effectively crack
down on organised crime, wherever it occurs in Australia”
and “will be able to conduct investigations and intelligence
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operations into serious and organised criminal activity in South
Australia”.
  In Tasmania, the parliament was advised that the ACC’s func-
tions would include the “collection and analysis of criminal
intelligence” and “conducting investigations”.
  In the Northern Territory, parliament was advised that the
ACC would conduct “intelligence operations and investiga-
tions” and “complement the efforts of the Northern Territory
Police”.
 The following hansard record of the Western Australia par-
liament really told the story of what the states and territories
signed up for: “In the course of discussions between state and
commonwealth officials to implement the Council of Austral-
ian Governments agreement, Western Australia expressed some
concerns that the initial proposals did not give the ACC the
capacity to investigate in its own right. Happily, subsequent
revision of the proposals now permits this to occur. This is
gratifying because it is our view, and that of the other states,
that an intelligence-gathering function conducted in isolation
is not as effective as that done in conjunction with investiga-
tive powers and focus. The Commonwealth Act replicates the
powers that were available to the former NCA and enables
them to be used for both the ACC’s investigative role and its
new criminal intelligence role.”
   There had been no sign that any change in the role of the
ACC had been approved by the Inter-Governmental Commit-
tee of the Australian Crime Commission (IGC-ACC), made
up of commonwealth and state and territory police ministers
under complementary legislation and which “oversees the stra-
tegic direction, and monitors generally the work of the ACC
and ACC Board, receives reports from the ACC Board for
transmission to the Governments represented on the IGC-ACC,
and transmits those reports accordingly”.
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 In turn, because of ACC secrecy provisions, there was no clear
sign of what part, if any, the ACC board had played in the
downgrading to a crime intelligence agency.
  The board was comprised of the following members: Com-
missioner of the Australian Federal Police as Chair; Secretary
of the Australian Government Attorney-General’s Department;
Chief Executive Officer of the Australian Customs and Bor-
der Protection Service; Chairperson of the; Australian Securi-
ties and Investment Commission; Director-General of Secu-
rity Australian Security Intelligence Organisation; Commis-
sioner, New South Wales Police Force; Chief Commissioner,
Victoria Police; Commissioner, Queensland Police Service;
Commissioner, South Australia Police; Commissioner, West-
ern Australia Police; Commissioner, Tasmania Police; Com-
missioner; Northern Territory Police; Chief Police Officer of
the Australian Capital Territory; Chief Executive Officer of
the Australian Crime Commission (as a non-voting member).
  Although it usually met only twice a year it was inconceiv-
able that it had not been aware of what has been going on.
  After all, the board under the ACC Act was “responsible for
providing strategic direction to the ACC”.
  Only one board member had spoken out - and that had been
Simon Overland, the project officer (seconded from the Aus-
tralian Federal Police) for the transition of the NCA to the
ACC, and now Chief Commissioner of Victoria Police.
  In a report of an address to the Melbourne Press Club, Chief
Commissioner Overland was quoted in The Age in Melbourne
on 22 April 2009 saying that Federal Government “meddling
with Australia’s national crime fighting body is frustrating the
investigation of organised crime”. He had said that the Gov-
ernment only funded investigations it approved of, rendering
the commission’s board impotent to pursue other worthy
projects. “There is a board that is supposed to determine the
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work the organisation does, but the Commonwealth funds it,”
he said. “What happens is the Commonwealth uses its fiscal
power to drive particular outcomes and usurp the role of the
board.”
  The government responded that the board made its own de-
cisions, “influenced by every government in Australia and the
government welcomed its input and the input of its recom-
mendations”.
 In what had now proved to be a perceptive forewarning at the
time the ACC was being established back in 2002, a member
of the House of Assembly in the Australian Capital Territory,
Ms Vicki Dunne, then shadow police minister, queried the fact
that the ACC was to be run by “a huge government board of
all police commissioners and other agency heads” rather than
an independent judicial figure as had been the case with the
NCA. “I’m concerned,” she said, “that the investigative pow-
ers of the NCA will be taken away in this new structure. What
we will have in its stead will be a very expensive crime intel-
ligence bureau.” She maintained that crime intelligence needed
to be matched with investigative muscle and power to pros-
ecute.
  Being Canberra based, Ms Dunne might have been clued up
on the machinations of what had been referred to as Canber-
ra’s white shirt brigade - an axis of elements of the Australian
Federal Police and Commonwealth Public Service. Their
agenda to have the ACC abolished and incorporated into the
AFP was thwarted in 2005.
  What Ms Dunne might well have known about was a fallback
scenario promulgated in a hitherto unreferred to submission
by the Australian Federal Police Association to the House of
Representatives Standing Committee on Legal and Constitu-
tional Affairs in August 2002 - the same month Ms Dunne
spoke out.
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  In that submission, under the heading, Towards the New ACC,
the AFPA revealed that it had been “lobbying” for a restruc-
ture of OSCA, ABCI and NCA into “a national criminal intel-
ligence agency”.
  Well, well, seven years later, that was the exact wording
adopted for the website proclamation of the new ACC.
  Significantly, in that same submission, the AFPA also revealed
that it had been lobbying for the ACC to be limited to partici-
pating in, “but not lead police investigation teams”.
  Well, that scenario too was virtually the manifesto of the new
ACC.
  In a nutshell, the downgrading represented a reversion to 28
years ago with the establishment in 1981 of the Australian
Bureau of Criminal Intelligence, now with coercive and tel-
ephone interception powers - but without an investigative arm.
  It so happened that the date of my further special submission
- July 1, 2009 - represented the 25th anniversary of the estab-
lishment in 1984 of the National Crime Authority which be-
came the Australian Crime Commission from 1 January 2003.
  That standing commission concept, separate to a crime intel-
ligence agency, with royal commission style investigative
powers, evolved from an Australia-wide citizen campaign, a
series of royal commissions and an historic national crime
summit.
  Which ever way you looked at it, and whoever pulled the
strings, my submission concluded, the downgrading of the
ACC represented a victory for Canberra’s white shirt brigade
- in contempt of state and territory governments and a betrayal
of the Australian people.


